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THURSDAY,  MAY  20,  1993 

United  States  Senate, 
Senate  Ethics  Study  Commission, 

Washington,  DC. 

The  meeting  convened  at  2:10  p.m.  in  Room  406  of  the  Dirksen 
Senate  Office  Building,  the  Honorable  Richard  H.  Bryan  presiding. 

Present:  Senators  Bryan,  Stevens,  Lott,  Smith,  McConnell,  Pryor, 
Kassebaum,  Daschle  and  Mikulski. 

OPENING  STATEMENT  OF  HON.  RICHARD  H.  BRYAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEVADA 

Chairman  Bryan.  Let  me  take  this  opportunity  to  first  welcome 
my  colleagues  and  our  witnesses  to  this  hearing  this  afternoon. 

The  Senate  Ethics  Study  Commission  was  established  by  the  Ma- 
jority and  Minority  Leaders  with  the  specific  charge  to  examine 
the  disciplinary  procedures  used  by  the  Senate  Ethics  Committee 
in  reviewing  questions  of  ethical  misconduct  involving  members  of 
the  United  States  Senate.  Our  focus  is  process,  not  the  establish- 
ment of  new  ethical  standards,  that  is,  how  the  Senate  Ethics  Com- 
mittee investigates  and  adjudicates  those  matters  which  are 
brought  before  it. 

TWs  is  not  the  first  occasion  for  the  Senate  to  conduct  such  an 
examination.  In  1964,  in  the  wake  of  the  Bobby  Baker  investiga- 
tion, and  again  in  1977,  the  Senate  reviewed  its  procedures  for  han- 
dling questions  involving  ethical  conduct.  And  more  recently,  in 
1981,  the  Senate  Ethics  Committee  held  hearings  to  examine  its 
procedures. 

Central  to  our  examination  of  the  process  is  the  role  of  the 
Senate  Ethics  Committee  itself.  In  my  judgment,  our  overriding 
duty  must  be  to  ensure  the  integrity  of  the  institution  of  the 
Senate,  to  assure  the  public  that  all  of  those  who  serve  in  the 
United  States  Senate  reflect  the  highest  standards  of  ethical  con- 
duct Americans  have  come  to  exp>ect  of  their  elected  officials. 

It  is  a  duty  that  must  be  discharged  with  great  care,  because  the 
existence  of  public  confidence  in  our  institutions  of  government  is 
the  essential  foundation  of  our  political  democracy.  Senators  and 
staff  who  come  before  the  Ethics  Committee  are  entitled  to  be 
treated  with  fairness,  but  the  commitment  to  fairness  must  not  be 
allowed  to  foster  a  system  whose  primary  purpose  is  helping  a  sen- 
ator or  a  staff  member  out  of  trouble,  if  a  violation  has  occurred. 

(1) 


The  recommendations  the  Ethics  Study  Commission  makes  to  the 
Senate  Leadership  must  enhance  public  trust  and  confidence  in  the 
Senate  itself. 

The  Ethics  Study  Commission  wall  be  considering  a  number  of 
procedural  changes  to  the  Senate's  ethics  rules.  Among  them  is  the 
thoughtful  proposal  made  by  former  Senator  Warren  Rudman  to 
bifurcate  the  fact  finding  and  adjudicatory  phases  of  Senate  Ethics 
investigations.  The  current  procedure  is  convoluted.  It  can  be  sim- 
plified to  enable  the  Ethics  Committee  to  make  its  findings  in  a 
shorter  period  of  time,  and  to  do  so  without  compromising  the  thor- 
oughness of  any  inquiry. 

I  want  to  seriously  explore  the  possibility  of  having  people  who 
are  not  members  of  the  Senate  serve  on  the  Senate  Ethics  Commit- 
tee, or  in  some  advisory  role.  As  a  former  governor,  I  have  seen 
first  hand  that  private  citizens  can  serve  effectively  as  full  voting 
members  of  licensing  boards  and  regulatory  boards  at  the  state 
level;  boards  which  have  the  licensing  and  the  revocation  functions 
of  some  of  the  most  critical  disciplines  licensed  at  the  state  govern- 
ment level. 

Clearly,  people  who  are  familiar  with  public  life,  who  have 
served  on  public  boards  and  panels,  who  have  served  their  commu- 
nities, ought  to  be  capable  of  participating  in  the  judgment  of  our 
behavior. 

At  the  request  of  some  members  of  the  Ethics  Study  Commission, 
we  will  wrestle  with  the  issue  of  whether  or  not  to  recommend  a 
statute  of  limitations,  on  ethics  charges  brought  against  senators. 
The  House  adopted  a  six-year  statute  of  limitations,  with  an  escape 
proviso,  to  allow  for  the  consideration  of  evidence  beyond  the  six 
years,  when  the  charges  against  a  member  involve  a  pattern  of 
misconduct. 

The  Senate  does  not  have  such  a  statute  of  limitations,  instead 
the  Senate  Ethics  Committee  evaluates  all  of  the  evidence  avail- 
able as  to  its  credibility.  That  policy,  in  my  judgment,  has  served 
the  Senate  well. 

I  believe  strongly  that  senators  assume  a  public  trust  the  day 
they  take  the  oath  of  office,  and  that  the  public  has  the  right  to 
expect  that  they  will  be  held  accountable  during  the  entire  dura- 
tion of  their  service  in  office. 

A  part  of  the  function  of  the  Ethics  Study  Commission  is  to  make 
recommendations  to  strengthen  the  public's  confidence  that  our 
ethics  process  really  works.  We  do  not  further  that  objective  by  ar- 
bitrarily creating  a  technicality  which  would  limit  the  ability  of 
the  Ethics  Committee  to  investigate  and  hold  senators  accountable 
for  their  conduct  during  their  entire  term  of  office. 

The  Ethics  Committee  should,  of  course,  be  governed  by  good 
sense  and  take  into  account  the  passage  of  time,  the  nature  of  the 
alleged  transgression,  the  quality  of  the  evidence,  and  other  rele- 
vant considerations.  And  may,  in  a  given  case,  conclude  that  an  al- 
leged incident  should  not  be  acted  upon. 

Should  the  Senate  reject  the  call  for  a  statute  of  limitations,  we 
will  not  undermine  the  rights  of  any  senators  in  the  event  that  a 
senator  faces  proceedings  separate  and  apart  from  the  Ethics  inves- 
tigation, as  that  senator  would  still  be  entitled  to  all  of  the  rights 
accorded  to  any  private  citizen. 


In  recent  years,  the  Senate  Ethics  Committee,  upon  determining 
that  a  violation  has  occurred,  has  chosen  a  variety  of  words  in  rec- 
ommending sanctions  that  the  member  faces:  reprimand,  rebuke, 
denouncement.  Debating  subtle  nuances  of  language  and  frequent 
consultation  with  a  dictionary  or  thesaurus  have  not  been  useful 
exercises;  we  need  to  standardize  penalties  and  sanctions. 

We  are  here  today  to  receive  the  counsel  of  those  who  have  been 
directly  involved  in  Ethics  Committee  proceedings  in  the  past. 
These  are  individuals  who  have  unique  experiences  working  within 
the  Senate's  disciplinary  process.  Each  of  them  has  played  a  differ- 
ent role,  and  has  observed  that  process  from  a  different  vantage 
point. 

We  have  asked  each  to  be  as  specific  as  possible  in  telling  us 
what  worked  and  what  did  not  work,  and  what  they  think  should 
be  changed. 

Our  three  witnesses  for  today's  hearing  are  Mr.  Bob  Bennett, 
who  served  as  special  counsel  to  the  Senate  Select  Committee  on 
Ehtics  on  three  cases.  Mr.  Bennett  is  a  partner  in  the  Washington, 
DC,  law  firm  of  Skadden,  Arps,  Slate,  Meagher,  and  Flom. 

Mr.  John  Saxon,  who  served  as  legal  counsel  to  the  Senate  Ethics 
Committee  under  the  chairmanship  of  Senator  Howell  Heflin.  Mr. 
Saxon  is  partner  in  the  Birmingham,  Alabama,  law  firm  of  Cooper, 
Mitch,  Crawford,  Kuykendall  &  Whatley,  and  has  spoken  and  writ- 
ten extensively  on  legislative  ethics. 

Mr.  James  Hamilton,  who  has  served  as  defense  counsel  to  three 
senators  in  their  cases  before  the  Senate  Ethics  Committee.  Mr. 
Hamilton  is  currently  a  member  of  the  Washington,  DC,  law  firm 
of  Swidler  &  Berlin.  He  also  has  written  extensively  on  the  con- 
gressional investigatory  process. 

I  should  like  to  remind  both  my  colleagues  and  the  witnesses 
that  our  discussion  today  obviously  can  make  no  reference  concern- 
ing any  pending  matters  before  the  Senate  Ethics  Committee. 

I  have  asked  each  of  the  witnesses  to  confine  their  testimony  to 
15  minutes,  so  that  each  member  of  the  panel  will  have  an  oppor- 
tunity to  question  them.  We  will  use  a  timing  light  for  that  pur- 
pose, and  after  each  of  you  has  had  a  chance  to  testify,  we  will 
have  our  round  of  questions. 

Let  me  now  defer  to  Senator  McConnell  for  any  opening  state- 
ments that  he  may  care  to  make. 

Senator  McConnell.  Thank  you,  Mr.  Chairman.  I  really  do  not 
have  an  opening  statement.  I  am  quite  anxious  to  hear  from  our 
witnesses  and  I  will  not  delay  the  process  by  making  an  opening 
statement. 

Chairman  Bryan.  Thank  you  very  much.  Senator  McConnell. 
Senator  Stevens?  I'm  calling  on  members  as  they  arrived  in  order. 
Senator  Stevens? 

Senator  Stevens.  I  am  pleased  to  have  the  opportunity  to  listen 
to  these  witnesses  and  I  look  forward  to  hearing  their  response  to 
the  statements  you  have  just  made. 

Thank  you. 

Chairman  Bryan.  Senator  Lott? 

Senator  Lott.  Thank  you,  Mr.  Chairman. 

I  have  no  statement.  I  do  want  to  welcome  this  distinguished 
panel.  I  know  from  personal  experience  with  at  least  two  of  them 


that  they  should  be  able  to  offer  some  really  good  insight  into  what 
we  might  do  to  improve  the  process.  And  I  know  about  the  third 
member's  background  with  this  committee. 

I  commend  the  chairman  and  those  that  brought  this  panel  to- 
gether, and  I  look  forward  to  hearing  them. 

Chairman  Bryan.  Thank  you  very  much. 

Senator  Smith? 

Senator  Smith.  No  opening  statement,  Mr.  Chairman. 

Chairman  Bryan.  Senator  Pryor? 

Senator  Pryor.  No  opening  statement.  But  I  do  thank  our  distin- 
guished friends  for  appearing  before  us  today. 

Chairman  Bryan.  Let  us  hear  from  our  distinguished  friends.  So 
let  me  ask  Mr.  Bennett  to  begin,  if  he  will. 

STATEMENT  OF  ROBERT  BENNETT,  ESQ.,  WASHINGTON,  DC 

Mr.  Bennett.  It  is  a  great  privilege  for  me  to  testify  before  you 
today  about  proposals  to  change  the  procedures  of  the  Senate 
Ethics  Committee.  I  have  had  the  honor,  given  by  you,  of  serving 
as  special  counsel  to  the  Senate  Ethics  Committee  in  the  cases  of 
Senator  Harrison  Williams,  Senator  David  Durenberger,  and  the 
so-called  Keating  Five.  I  have  had  the  opportunity  to  work  closely 
with  some  of  you  during  those  cases. 

Having  served  as  special  counsel  in  these  cases,  I  have  become 
familiar,  of  course,  with  certain  procedures.  But  perhaps,  what  I 
can  hopefully  most  contribute  today  is  the  practical  experience  I 
have  had  in  what  probably  amounts  to  two  years  of  my  life  in  deal- 
ing with  these  various  matters. 

Ethics  cases  present  the  Ethics  Committee  and  the  Senate  with  a 
very  unique  challenge.  Of  course,  the  system  must  be  fair  to  the 
individual  senator,  but  in  every  ethics  case  what  is  at  stake  ulti- 
mately is  the  integrity  of  the  United  States  Senate  as  an  institu- 
tion. 

Therefore,  first  of  all,  I  would  say  that  the  overall  objectives  and 
goals  of  any  procedure  you  establish  must  be  consistent  with  the 
following  three  goals. 

First,  protecting  the  integrity  of  the  United  States  Senate.  That 
is  first  and  most  important  in  my  judgment. 

Secondly,  providing  senators  whose  conduct  is  under  review,  the 
fair  process  to  which  they  are  entitled. 

And,  finally,  ensuring  that  ethics  decisions  are  merit-based,  and 
not  influenced  by  partisan  interests. 

Senator  Warren  Rudman,  who  served  as  chairman  and  then  vice 
chairman  of  the  Ethics  Committee,  says  that  the  three  phases  of 
inquiry  under  the  present  system,  although  intended  to  ensure  fair- 
ness to  an  individual  senator,  have  the  opposite  effect,  and  I  agree 
with  that. 

The  present  multistep  procedures,  the  preliminary  inquiry,  the 
initial  review,  and  the  investigation  have  had  two  unintended  con- 
sequences and  unforeseen  practical  results. 

First,  there  has  been  undue  delay.  And,  secondly,  what  Senator 
Rudman  calls  front  loading. 

In  the  Durenberger  case,  for  example,  the  Ethics  Committee 
spent  a  total  of  16  and  a  half  months  pertaining  to  his  book — what 


we  call  book  transactions — five  and  a  half  months  on  a  preliminary 
inquiry,  six  and  a  half  months  on  the  initial  review  stage,  and  five 
months  on  the  investigation. 

At  the  same  time,  it  conducted  a  probe  regarding  a  condominium 
matter.  The  preliminary  inquiry  into  the  condominium  matter, 
which  occurred  concurrently  with  the  initial  review  of  the  book 
deal,  took  nearly  five  months,  and  the  investigation  into  the  condo- 
minium matter  took  two  and  a  half  additional  months. 

If  it  sounds  confusing,  it  was.  And  that  is  precisely  what  my 
point  is. 

The  current  system  also  encourages  front  loading,  conducting  a 
full-scale  probe  in  what  was  suppc^ed  to  be  a  preliminary  stage. 
This  is  because  the  Committee  is  required  to  make  a  finding  that  a 
certain  evidentiary  threshold  has  been  passed.  For  example,  reason 
to  believe  before  moving  from  a  preliminary  inquiry  to  an  initial 
review. 

Now,  because  the  members  of  the  Committee  are  hesitant  to 
imply  in  any  way  that  wrongdoing  occurred  without  thoroughly  in- 
vestigating the  matter,  it  conducts  an  entire  investigation,  for  all 
practical  purposes,  including  hearings,  in  the  preliminary  inquiry 
phase. 

In  the  Keating  Five  case,  for  example,  the  preliminary  inquiry 
lasted  14  months  and  included  two  months  of  adjudicatory  hear- 
ings, featuring  some  26  witnesses.  This  undue  delay  and  seemingly 
repetitive  multiple  stages  undermines  the  Committee's  credibility 
both  within  the  Senate  and  with  the  public  at  large. 

In  some  cases,  the  undue  delay  is  unfair  to  the  senator  under  in- 
vestigation. But  there  is  another  side  to  it  which  I  should  point  out 
to  you.  In  others,  I  will  not  get  as  specific,  but  in  others  it  is  unfair 
to  the  Senate,  because  the  system  is  used  by  a  skillful  defense 
lawyer  acting  for  the  respondent  senator,  to  drag  out  a  case  when 
the  lawyer  has  determined  that  it  is  in  the  senator's  interest  to 
delay  resolution. 

If  a  lawyer  concludes — and  any  good  lawyer  concludes — that  a 
respondent  senator  is  better  off  dela3ring  the  process,  the  proce- 
dures which  you  now  have  give  ample  opportunity. 

Now  I  am  sure  my  friend,  Mr.  Hamilton,  would  never  have 
dreamed  of  doing  anything  like  that.  And  it  is  fair  play.  It  is  fair 
play.  If  you  have  the  procedures  there,  lawyers  are  going  to  use 
them. 

In  addition,  the  current  system  asks  the  same  group  of  senators, 
the  E}thics  Committee,  to  act  as  investigators,  prosecutors,  judges, 
and  jury.  And  I  want  to  tell  you  that  I  firmly  agree  with  Senator 
Rudman  that  a  bifurcation  system  is  needed. 

This  is  not  a  matter  of  law.  I  do  not  agree  with  that.  The  Su- 
preme Court  has  essentially  decided  that  you  can  mix  those  func- 
tions in  procedures  such  as  this,  although  they  have  not  directly 
passed  on  the  Senate. 

But  it  just  makes  much  more  sense,  and  it  is  just  human  nature. 
If  a  United  States  Senator  knows  that  the  Ethics  Committee  is 
going  to  be  the  ultimate  jury  in  the  case,  he  is  then  going  to  use 
each  of  these  various  procures  to  be  dam  sure  before  they  move 
to  the  next  stage. 


My  proposal,  therefore,  would  be  to  streamline  the  system  by  es- 
tablishing at  the  very  most,  two  phases.  First,  the  investigation 
and,  if  necessary,  adjudicatory  hearings.  In  addition,  I  would  bifur- 
cate the  system  by  having  the  Ethics  Committee,  usually  with  spe- 
cial counsel,  conduct  the  investigation  and  a  separate  group  of  sen- 
ators conduct  adjudicatory  hearings  if  necessary. 

Now,  let's  go  to  the  start  of  the  process.  Under  the  current 
system,  a  sworn  complaint  is  handled  differently  than  an  unsworn 
complaint.  However,  under  the  procedures  I  propose,  an  investiga- 
tion could  be  initiated  based  on  a  sworn  complaint,  an  unsworn 
complaint,  or  any  other  information  regarding  possible  ethics  viola- 
tions. They  would  all  be  treated  in  the  same  manner. 

I  would  also  recommend  against  any  proposal  that  would  bar  the 
Ethics  Committee  from  initiating  a  case  unless  a  sworn  complaint 
is  received.  Because  the  integrity  of  this  Senate  is  at  issue,  the 
Committee  should  not  rely  exclusively  on  sworn  complaints,  or 
accord  these  a  higher  status  in  determining  whether  to  undertake 
an  inquiry. 

In  a  criminal  case,  it  is  not  necessary  that  a  victim  press  charges 
for  a  case  to  be  prosecuted.  The  prosecutor  may  go  forward  with  a 
case  because  of  certain  societal  interests.  The  same  is  true  of  ethics 
cases. 

It  is  the  integrity  of  the  Senate  that  is  at  issue.  And  whether  you 
go  forward  or  not  should  not  depend  on  the  willingness  or  unwill- 
ingness of  someone  to  sign  a  complaint. 

The  handling  of  a  complaint  or  allegations  of  wrongdoing  should 
be  determined  on  the  basis  of  its  credibility,  not  on  its  form. 

Now  in  the  press,  I  have  read  recently  a  great  deal  about  stat- 
utes of  limitation.  And  so  because  of  that,  let  me  take  a  minute  or 
two,  because  I  feel  quite  strongly  about  that  issue. 

I  strongly  oppose  statutes  of  limitations  as  part  of  ethics  proce- 
dures. But  let  me  say  that  while  I  do,  I  do  believe  that  the  Ethics 
Committee  should  be  willing  to  dismiss  a  complaint  where  the  al- 
leged unethical  conduct  is  stale,  resulting  in  an  inability  to  gather 
evidence  by  the  Committee,  or  where  it  is  unfair  because  of  the 
passage  of  time  and  the  dimming  of  memories  and  loss  of  evidence 
to  ask  a  respondent  senator  to  defend. 

However,  there  should  not  be  a  procedural  statute  of  limitations 
built  into  the  process,  which  precludes  the  Senate  from  proceeding 
in  a  matter.  And  let  me  give  you  my  reasons  for  that. 

First,  such  a  statute  is  not  consistent  with  the  obligation  of  the 
Senate  Ethics  Committee  to  protect  the  Senate  as  an  institution  or 
the  public's  confidence  in  it.  In  fact,  the  Senate  might  well  look 
foolish,  and  rightly  so,  if  an  ethics  case  were  dismissed  in  the  face 
of  strong  incriminating  evidence  simply  because  of  some  artificial 
rule. 

Sometimes  cases,  even  though  there  is  a  long  passage  of  time, 
are  very  strong  from  an  evidentiary  perspective,  because  there  are 
documents,  because  there  are  tapes,  because  of  all  sorts  of  circum- 
stantial evidence.  Many  corruption  cases  are  financial  wrongdoing 
cases,  which  might  well  be  the  kind  of  case  that  a  senator  could  be 
involved  in.  The  passage  of  time  is  of  no  real  consequence.  Often 
the  evidence  is  in  the  documents,  and  the  recollection  of  the  wit- 
nesses is  less  important. 


If,  for  example,  a  senator,  God  forbid,  in  the  third  term  took  a 
bribe  or  disclosed  confidential  Senate  information  during  his  or  her 
first  term,  and  there  was  strong  evidence  of  wrongdoing,  how  could 
anyone  rationally  argue  that  the  Committee  should  be  powerless  to 
act?  Wouldn't  such  a  result  be  harmful  to  the  integrity  of  the  insti- 
tution? Wouldn't  the  public  question  the  motives  of  the  Commit- 
tee? 

Remember,  in  criminal  cases  where  statutes  of  limitation  are 
commonplace,  the  primary  object  is  to  punish  for  past  conduct.  But 
in  ethics  cases,  the  object  is  not  to  punish,  but  to  prospectively  pro- 
tect the  public  and  the  Senate's  integrity. 

While  the  recognition  of  a  statute  of  limitations  defense  may 
make  sense  in  the  former,  it  does  not  in  the  latter.  In  fact,  in  the 
case  of  a  corrupt  member  who  escapes  criminal  prosecution  be- 
cause of  a  statute  of  limitation,  it  may  be  the  only  protection  avail- 
able to  the  Senate  and  the  public  that  the  Ethics  Committee  is  not 
barred  from  proceeding,  and  is  not  hamstrung  by  technical  rules 
that  are  more  common  to  the  litigation  process. 

Even  in  civil  cases  where  statutes  of  limitation  are  often  in- 
volved, there,  the  courts  are  asked  to  vindicate  the  rights  of  par- 
ties. So  if  someone  has  sloughed  on  their  rights,  it  is  not  so  harsh 
to  tell  them  that  they  are  barred. 

In  an  ethics  case,  you  are  not  vindicating  the  rights  of  one  party 
over  another.  You  are,  rather,  protecting  the  integrity  of  the 
Senate  as  an  institution.  In  an  ethics  case,  it  is  not  a  right  of  a 
complainant  that  is  the  focus  of  the  inquiry  but,  as  I  say,  the  integ- 
rity of  the  Senate  and  the  right  of  the  public  to  ethical  govern- 
ment. 

Such  important  rights  should  not  be  extinguished  by  an  artificial 
procedural  rule. 

By  analogy,  in  disciplinary  cases  involving  lawyers,  there  is  to 
my  knowledge  no  recognition  of  a  statute  of  limitations  defense. 
Why?  Because  the  Bar  is  not  adjudicating  rights,  nor  is  it  punish- 
ing as  in  the  criminal  process,  but  rather  is  protecting  the  public 
perspective.  We  don't  want  unethical  lawyers  practicing  law;  it  is 
against  the  public  interest.  And  so  too,  in  the  words  of  Senator 
John  Quincy  Adams,  in  describing  the  authority  of  the  Senate  to 
discipline  its  members  said,  that  authority  derives,  and  I  quote, 
"from  the  interest  of  the  nation  that  the  high  trust  of  legislation 
should  be  invested  in  pure  hands." 

It  is  true  that  in  some  Bar  disciplinary  cases,  cases  have  been 
dismissed  on  the  basis  of  delay  in  bringing  a  complaint.  This  has 
been  done  when  it  would  be  unfair  to  proceed.  But  there  is  no  arti- 
ficial rule.  I  say  the  Senate  should  follow  the  same  procedure. 

In  fact,  in  the  American  Bar  Association  model  standards,  the 
model  rules  for  lawyer  disciplinary  enforcement,  they  specifically 
provide,  and  I  quote,  "proceedings  under  these  rules  shall  be 
exempt  from  all  statutes  of  limitation."  That  is  Rule  32. 

This  is  because,  just  as  an  Ethics  Committee,  the  disciplinary 
committees  of  the  Bar  have  as  their  purpose  not  the  vindication  of 
rights  or  imposing  punishment  for  past  conduct,  but  rather  ensur- 
ing ethical  conduct  in  the  future  and  the  protection  of  the  Bar  as 
an  institution  and  the  public's  confidence  in  it. 
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Also,  I  would  note,  just  to  complete  that  point,  that  even  where 
statutes  of  limitations  apply,  we  have  all  sorts  of  exceptions,  when 
a  greater  societal  interest  is  present.  So  even  in  criminal  cases,  we 
have  no  statute  of  limitations  in  a  murder  case,  because  we  say  the 
societal  interest  is  so  great  we  are  not  going  to  let  some  technical 
rule  prevent  prosecution. 

In  civil  cases,  we  say  the  statute  does  not  begin  to  apply  until  the 
malpractice  becomes  known,  or  until  the  fraud  becomes  known. 

There  is  no  greater  societal  interest,  in  my  judgment,  than  the 
integrity  of  this  institution.  Getting  back  to  the  process,  it  is  a 
fairly  simple  process.  And  I  will,  with  the  permission  of  the  chair, 
submit  to  the  members  of  the  Commission,  within  the  next  few 
days,  a  rather  detailed  outline  of  the  procedures  that  I  would  sug- 
gest. 

But  the  broad  points  are  that  once  a  complaint  is  received  in  any 
form  or  information  comes  to  your  attention,  whether  it  be  by  a 
newspaper  reporter  or  what  else,  and  that  is  provided  by  current 
rules,  the  Ethics  Committee  can  go  forward  and  investigate 

How  much  time  do  I  have? 

Chairman  Bryan.  Another  minute. 

Mr.  Bennett.  And  the  investigation  should  take  a  day  to  six 
months.  If  you  make  the  inquiry  and  you  find  out  it  is  an  incredi- 
ble source,  there  is  no  reason  you  should  not  throw  it  out  right 
away.  Sometimes  by  making  a  few  calls  or  checking  a  financial  dis- 
closure form,  it  can  be  resolved. 

I  would  put  a  six-month  arbitrary  time  limitation  down,  but  you 
can  always  come  back  to  the  Ethics  Committee  and  ask  for  more 
time.  But  you  do  whatever  has  to  be  done.  And  I  would  do  it  within 
that  investigatory  stage.  You  do  as  much,  or  you  do  as  little  as  is 
necessary. 

I  think,  as  is  the  current  practice,  the  preference  would  be  in  any 
complicated  matter  that  special  counsel  probably  would  be  used.  In 
that  investigation  stage,  a  senator  would  have  many  of  the  current 
rights  that  they  would  presently  have. 

The  second  stage  is  an  adjudicatory  hearing,  and  what  I  would 
do,  the  senators  on  the  Ethics  Committee  make  a  decision  that  if 
there  is  substantial  credible  evidence  at  the  end  of  their  investiga- 
tion that  a  violation  has  occurred,  they  so  report  it  and  the  full 
Senate  or  the  Majority  Leader  and  the  Minority  Leader  pick  a 
group  of  six  senators  to  hear  the  case.  You  have  an  adjudicatory 
hearing,  with  special  counsel  there  representing  and  presenting  the 
reasons  why  the  Ethics  Committee  recommended  that  they  go  for- 
ward. And  the  senators  under  inquiry  are  represented  by  counsel. 

I  have  a  lot  more  detail,  and  perhaps  I  can  get  into  it  in  the 
question-and-answer  phase. 

[A  copy  of  Senate  Resolution  111  and  the  prepared  statement  of 
Mr.  Bennett  follow:] 
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103d  congress 
l8T  Session 


S,  RES.  Ill 

To  authorize  the  Senate  Ethics  Study  Commission,  and  for  other  purposes. 


m  THE  SENATE  OF  THE  UNITED  STATES 

Mat  21  (legislative  day,  April  19),  1993 

Mr.  Mitchell  (for  himself  and  Mr.  Dole)  submitted  the  following  resolution; 
which  was  considered  and  agreed  to 


RESOLUTION 

To  authorize  the  Senate  Ethics  Study  Commission,  and  for 

other  purposes. 

1  Resolved,  That— 

2  Section  1.  Senate  ETracs  Study  Commission. — 

3  (a)  EsTABUSHMENT  AND  PURPOSES. — There  is 

4  estabhshed  in  the  Senate  the  Ethics  Study  Commis- 

5  sion  (hereinafter  referred  to  as  "Commission")  for 

6  the  purposes  of — 

7  (1)  conducting  a  study  of  rules  and  proce- 

8  dures  relating  to  the  Senate  Select  Committee 

9  on  Ethics;  and 
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1  (2)  taking  such  actions  as  may  be  required 

2  to  support  the  purpose  specified  in  paragraph 

3  (1). 

4  (b)  Membership. — The  Commission  shall  be 

5  composed  of  the  following  members: 

6  (1)  the  Chairman  of  the  Select  Committee 

7  on  Ethics,  who  shall  serve  as  Chairman  of  the 

8  Commission; 

9  (2)  the  Vice  Chairman  of  the  Select  Com- 

10  mittee  on  Ethics; 

11  (3)  the  members  of  the  Select  Committee 

12  on  Ethics;  and 

13  (4)   such  former  members  of  the  Select 

14  Committee  on  Ethics   (including  current  and 

15  former  Members  of  the  Senate)  as  the  Minority 

16  Leader,  in  consultation  with  the  Minority  Lead- 

17  er,  shall  recommend  to  be  appointed  by  the 

18  President  pro  tempore  of  the  Senate. 

19  (c)  Vacancies. — Vacancies  in  the  membership 

20  of  the  Commission  shall  not  affect  the  authority  of 

21  the  remaining  members  to  conduct  the  business  of 

22  the  Commission. 

23  (d)  Construction. — Nothing  in  this  resolution 

24  shall  be  construed  as  restricting  the  authority  of  the 


11 

3 

1  Select  Committee  on  Ethics  or  otherwise  changing 

2  the  authority  of  any  committee  of  the  Senate. 

3  Sec.  2.  Services  of  Staff. — The  Chairman  of  the 

4  Commission  may  designate  Senate  staff  to  assist  the  Com- 

5  mission;  however,  no  additional  staff  shall  be  employed  by 

6  the  Conmiission  under  the  authority  of  this  resolution 

7  Sec.  3.  General  Authority. — ^For  the  purposes  of 

8  this  resolution  the  Commission — 

9  (a)  is  authorized  in  its  discretion, 

10  (1)  to  hold  hearings; 

11  (2)  to  sit  and  act  at  any  time  or  place  dur- 

12  ing  the  sessions,  recesses,  and  adjourned  peri- 

13  ods  of  the  Senate;  and 

14  (b)  shall  be  deemed  a  committee  of  the  Senate 

15  for  the  conduct  of  hearings,  including  for  the  pur- 

16  pose  of  having  printed  and  bound  the  testimony  and 

17  other  data  presented  at  such  hearings. 

18  Sec.  4.  Expenses. — (a)  In  carrying  out  its  duties 

19  under  the  authority  and  purposes  of  this  resolution,  from 

20  March  4,  1993  through  December  31,  1993,  the  Commis- 

21  sion  is  authorized  to  make  such  expenditures  as  may  be 

22  necessary  from  the  Contingent  Fund  of  the  Senate. 

23  (b)  Expenditures  from  the  Contingent  Fund  shall  be 

24  paid  out  of  the  appropriations  account  "Miscellaneous 

25  Items"  upon  vouchers  approved  by  the  Chairman  of  the 
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1  Commission,  except  that  vouchers  shall  not  be  required 

2  for— 

3  (1)  the  payment  of  expenses  for  stationery  sup- 

4  plies  purchased  through  the  Keeper  of  the  Station- 

5  ery,  United  States  Senate; 

6  (2)  the  payment  of  expenses  for  postage  to  the 

7  Postmaster,  United  States  Senate; 

8  (3)  the  payment  of  metered  chains  on  copying 

9  equipment  provided  by  the  Sergeant  at  Arms,  Unit- 

10  ed  States  Senate;  or 

11  (4)  the  payment  of  expenses  for  telecommuni- 

12  cation  services  provided  by  the  Telecommunications 

13  Department,    Serjeant    at    Arms,    United    States 

14  Senate. 

15  Sec.  5.  Report. — The  Commission  shall  report  its 

16  findings  and  recommendations  to  the  Mtyority  Leader  and 

17  the  Minority  Leader  upon  the  conclusion  of  its  study. 

18  Sec.  6.  Termination. — The  provisions  of  this  reso- 

19  lution  shall  be  deemed  effective  March  4,  1993,  and  shall 

20  terminate  on  December  31,  1993. 

o 
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PROPOSED   CHANGES   IN  THE  PROCEDORES 
OF 
THE   UNITED   STATES   SENATE  SELECT   COMMITTEE   ON  ETHICS 


SUBMISSION  TO 
THE  SENATE  ETHICS  STUDY  COMMISSION 

BY  ROBERT  S .  BENNETT 


On  May  20,  1993,  I  had  the  privilege  of  testi- 
fying before  the  Senate  Ethics  Study  Commission  ("the 
Study  Commission")  about  proposals  to  change  the  proce- 
dures of  the  United  States  Senate  Select  Committee  on 
Ethics.   At  that  time,  I  was  invited  to  submit  in  writing 
a  more  detailed  statement  concerning  changes  that  I  would 
suggest  and  the  reasons  why  I  believe  those  changes  are 
desirable.   Additionally,  Members  of  the  Study  Commission 
solicited  views  on  a  number  of  issues  of  interest  to 
them,  pertaining  to  specific  aspects  of  Senate  ethics 
investigations.   Accordingly,  I  submit  this  written 
statement  to  supplement  my  testimony  before  the  Study 
Commission. 

I.    INTRODUCTION 

..  I  have  served  as  Special  Counsel  to  the  Senate 
Ethics  Committee  in  connection  with  three  Committee 
investigations.   These  were  the  cases  of  Senator  Harrison 
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Williams  (1981),  Senator  David  Durenberger  (1989-90)  and 
the  so-called  "Keating  Five, "  Senators  Alan  Cranston, 
Dennis  DeConcini,  John  Glenn,  John  McCain  and  Donald 
Riegle  (1989-91) .   From  the  unique  vantage  point  of  the 
Special  Counsel,  I  became  intimately  familiar  with  the 
Committee's  written  procedures  and  how  they  work  in 
actual  practice. 

The  Ethics  Committee's  authority  derives  from  a 
constitutional  mandate  to  Congress  to  discipline  Mem- 
bers,' which  in  turn,  according  to  founding  father  John 
Quincy  Adams,  derives  "from  the  interest  of  the  Nation, 
that  the  high  trust  of  legislation  should  be  invested  in 
pure  hands. "^  Consequently,  the  Committee's  over-arching 
mission  is  to  protect  the  integrity  of  the  Senate. 

As  Adams  recognized,  all  American  citizens  have 
the  right  to  expect  that  legislative  decisions  will  be 
made  by  a  group  of  men  and  women  who  are  honest  and  scru- 
pulous.  The  electoral  process  alone,  however,  is  insuf- 
ficient to  guarantee  the  integrity  of  the  Senate  as  a 
whole.   Every  citizen  is  entitled  to  100  honest  Senators, 
and  should  not  have  to  suffer  illegal  or  unethical  con- 


U.S.  Const.  Art.  I,  Sec.  5,  cl .  2. 

Annals  of  Congress,  10th  Cong.,  1st  Sess.,  Vol.  17, 
p.  57. 
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duct  by  a  single  Senator,  even  if  the  voters  from  that 
Senator's  state  would  choose  to  return  the  Senator  to  of- 
fice.  Voters,  moreover,  cannot  make  informed  judgments 
about  the  proper  and  ethical  conduct  of  their  elected 
representatives  unless  they  have  access  to  all  the  facts 
relating  to  that  conduct,  and  Senators  cannot  defend 
themselves  from  scurrilous  charges  unless  there  is  a  fair 
and  objective  forum  in  which  they  may  do  so.   The  Senate 
ethics  process  is  the  only  mechanism  by  which  the  facts 
will  be  brought  out  completely  and  fairly,  to  the  benefit 
of  both  voters  and  Members. 

To  protect  the  integrity  of  the  Senate  as  an  insti- 
tution, and  to  provide  a  procedure  whereby  the  facts  will 
be  investigated,  the  Senate  created  the  Select  Committee 
on  Ethics.    In  reviewing  any  proposal  to  modify  the 
Committee's  procedures  for  enforcing  ethical  standards, 
therefore,  the  Study  Commission  should  ask  whether  the 
proposed  procedures  further  or  hinder  the  cause  of  pro- 
tecting the  honor,  integrity  and  credibility  of  the 
Senate  as  an  institution.   The  process  for  enforcing 
ethical  conduct  in  the  Senate  also  must  be  credible  both 
to  Members  of  that  body  and  to  the  public  at  large,  and 
of  course,  must  be  fair  to  the  Senator  or  Senate  employee 
under  investigation. 
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JJ.   THE  NEED   TO   CHANGE   THE   CnHRENT  PROCEPnRES 

As  described  above,  the  procedures  and  practic- 
es of  the  Ethics  Committee  should  be  consistent  with  the 
following  goals: 

*  upholding  the  integrity  of  the  Senate; 

*  providing  individuals  whose  conduct  is  under 
review  the  fair  process  to  which  they  are  enti- 
tled; and 

*  ensuring  that  decisions  in  ethics  case  are 
merit-based,  and  are  not  influenced  by  partisan 
interests. 

Based  on  other  written  submissions  received  by  the  Study 
Commission  to  date,  as  well  as  the  testimony  it  heard  on 
May  20,  1993,  there  is  general  consensus  that  the  current 
ethics  procedures  have  not  adequately  fulfilled  these 
goals . 

A.    ThxBB   Phases  of  Inquiry. 

The  present  procedures  incorporate  a  complicat- 
ed, seemingly-repetitive  system  for  reviewing  ethics  com- 
plaints, which  consists  of  three  stages  with  the  confus- 
ing nomenclature  of  "Preliminary  Inquiry,"  "Initial 
Review,"  and  "Investigation."   Before  advemcing  from  one 
stage  to  the  next,  the  Ethics  Committee  is  required  to 
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make  a  finding  that  a  specified  quantum  of  evidence 
exists  that  wrongdoing  occurred.' 

This  three-phased  approach  was  intended  origi- 
nally to  ensure  fairness  to  the  individual  under  investi- 
gation.  However,  as  explained  so  ably  by  a  former  Ethics 
Committee  Chairman  and  Vice  Chairman,  retired  Senator 
Warren  Rudman,  these  procedures  have  had  the  opposite  ef- 
fect.  They  have  subjected  Senators  whose  conduct  is 
under  scrutiny  to  lengthy,  drawn-out  investigations, 
punctuated  at  several  intervals  by  Committee  statements 
announcing  a  preliminary  finding  of  possible  wrongdoing. 

At  the  same  time,  the  current  system  can  be 
unfair  to  the  Committee  and  to  the  Senate  as  a  whole.   If 
a  skillful  lawyer  representing  a  respondent  Senator  deems 
it  in  his  client's  best  interest  to  delay  resolution  of  a 
Senate  ethics  investigation,  the  present  procedures  give 
counsel  numerous  opportunities  to  do  so,  simply  by  in- 
sisting that  the  respondent  be  heard  at  every  stage  of 
inquiry,  and  by  invoking  other  procedural  rights  embedded 
in  each  stage  of  the  current  rules.   There  is  certainly 
nothing  wrong  with  the  respondent  insisting  on  his 
rights,  and  the  Committee  understandad^ly  wishes  to  be 


See  Rules  of  Procedure,  Select  Committee  on  Ethics 
(1989)  ("Rules")  3(d),  4(f). 
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fair  to  the  respondent  at  every  step  in  the  process. 
However,  the  delays  create  a  perception  that  the  Commit- 
tee is  unable  to  act,  and  also  require  Committee  Members 
to  devote  months  to  investigating  and  agonizing  over  the 
conduct  and  fate  of  their  colleagues.   This  is  not  fair 
to  Members  of  the  Committee;  nor  does  it  do  anything  to 
further  the  credibility  of  the  Committee  with  either  the 
rest  of  the  Senate  or  the  public  at  large. 

Two  recent  Ethics  Committee  inquiries  with 
which  I  am  familiar  amply  illustrate  the  shortcomings  of 
the  current  procedures.   First,  the  case  of  Senator  David 
Durenberger  highlights  the  problem  of  delay  and  confusion 
caused  by  the  repetitive,  three -stage  system.   The  Ethics 
Committee  spent  a  total  of  16  1/2  months  investigating 
allegations  that  Senator  Durenberger  benefitted  improper- 
ly from  a  book  contract,  in  circumvention  of  the  honorar- 
ium limit.   This  included  five  months  for  the  Preliminary 
Inquiry,  six  and  one-half  months  for  the  Initial  Review, 
and  five  months  for  the  Investigation.   While  the  inquiry 
into  the  book  contract  was  pending,  the  Ethics  Committee 
initiated  a  separate  probe  into  allegations  of  wrongdoing 
concerning  Senator  Durenberger' s  sale  and  lease  of  a 
condominium.   The  inquiry  into  the  condominium  matter  -- 
including  a  Preliminary  Inquiry  lasting  nearly  five 
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months  and  an  Investigation  lasting  an  additional  two- 
and-one-half  months  --  ran  concurrently  with  the  inquiry 
into  the  book  contract.*  This  entire  process  was,  in  my 
view,  confusing  and  unnecessarily  lengthy,  due  to  the 
multiple  steps  required  by  the  Committee  rules. 

The  second  recent  case,  that  of  the  so-called 
Keating  Five,  illustrates  a  problem  inherent  in  the 
three -stage  system  that  Senator  Rudman  refers  to  as 
"front -loading"  --  conducting  a  full-scale  investigation 
in  what,  under  the  current  rules,  is  supposed  to  be  a 
preliminary  stage  of  inquiry.   Under  the  present  system, 
before  moving  from  a  Preliminary  Inquiry  to  a  higher 
level  of  review,  the  Ethics  Committee  is  required  to  make 
a  finding  that  there  is  at  least  "reason  to  believe"  that 
an  ethical  violation  occurred.*  Because  the  Committee 
was  understandably  hesitant  in  the  Keating  Five  case  to 
make  even  this  limited  finding  without  being  fully  ap- 
prised of  the  facts,  it  conducted  an  entire  investiga- 
tion, including  an  adjudicatory  hearing,  in  the  Prelimi- 
nary Inquiry  stage.   As  a  result,  the  Preliminary  Inquiry 


See  generally.  S.  Rep.  382,  101st  Cong.,  2d  Sess, 
(1990)  (Investigation  of  Senator  David  F. 
Durenberger)  ("Durenberger  Report"). 


See  Rule  3(d) (1) 
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in  the  Keating  Five  matter  lasted  14  months,-  the  Commit- 
tee or  its  outside  counsel  deposed  or  interviewed  163 
witnesses,  including  the  five  Senators;  and  the  Committee 
held  two  months  of  adjudicatory  hearings  featuring  some 
27  witnesses  --  all  in  the  Preliminary  Inquiry  stage.* 
B.    Multiple  Duties  Of  The  Ethics  Committee. 

Another  short -coming  of  the  current  system  is 
that  it  asks  the  same  group  of  Senators  --  the  Members  of 
the  Ethics  Committee  --  to  act  as  investigators,  prosecu- 
tors, judges  and  jury,  even  when  recommending  serious 
disciplinary  action  to  the  full  Senate.   The  Senate  has 
broad  discretion  to  select  the  procedures  used  to  disci- 
pline Members,  including  procedures  that  meld  these  three 
functions  in  one.'  Such  a  melding  of  functions,  more- 
over, has  been  held  in  other  contexts  to  be  consistent 


See  S.  Rep.  223,  102d  Cong.,  1st  Sess.  2-5  (1991) 
(Investigation  of  Senator  Alsm  Cranston)  ("Cranston 
Report") . 

See  United  States  v.  Brewster.  408  U.S.  501,  519 
(1972) ,  citing  In  re  Chapman.  166  U.S.  661,  669-70 
(1897) ;  see  generally  Congressional  Research  Service 
("CRS")  Report,  "Procedural  Rights  ^^pliceible  To 
Concfressional  Disciplinary  Proceedings,"  by  Jay  R. 
Shampansky  (January  9,  1981) ;  CRS  Report,  "Arguments 
In  Support  Of  Revision  Of  Rules  Of  Procedure  Of  The 
Senate  Ethics  Committee,"  by  Jay  R.  Shampansky 
(January  27,  1981) . 
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with  due  process.*  Nonetheless,  Members  of  the  Committee 
and  respondent  Senators  have  expressed  dissatisfaction 
with  combining  these  distinct  roles,  and  doing  so  has 
fostered  the  perception  that  the  process  is  unfair. 
Accordingly,  I  suggest  that  in  cases  involving  serious 
discipline  by  the  full  Senate,  a  body  or  committee  other 
than  that  which  investigated  the  facts  should  make  the 
ultimate  recommendation  to  the  full  Senate  regarding 
disciplinary  action. 

In  order  to  rectify  the  practical  shortcomings 
of  the  three -stage  system  of  review,  and  in  order  to 
separate  clearly  the  investigating  function  from  the 
judging  function  in  appropriate  ethics  cases,  I  propose  a 
simple,  two-step,  bifurcated  procedure:  (1)  the  investi- 
gation phase,  which  would  be  overseen  by  the  Ethics 
Committee;  followed  by,  if  warranted,  (2)  hearings  that 
would  be  held  by  a  separate,  specially-appointed  bi- 
partiseui  conmiittee.   Under  this  proposal,  where  a  viola- 
tion is  found,  the  Ethics  Connnittee  would  have  the  dis- 
cretion to  resolve  cases  by  issuing  a  letter  of  disap- 
proval or  a  Committee  reprimand  against  the  Member  or  em- 
ployee. Jf  the  Committee  recommends  that  a  more  serious 


Ses  Wi throw  v.  Larkin.  421  U.S.  35  (1975) 
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sanction  be  imposed  by  the  full  Senate,  a  separate  com- 
mittee would  be  convened  to  pass  judgment  in  the  case. 

III.  OVERVIEW  OF   THE  PROPOSED  SOLUTION : 

A    TWO- PHASED.    BIFURCATED  SYSTEM 

A   detailed  outline  of  the  two-step,  bifurcated 
system  I  propose  may  be  found  in  ;^pendix  A  of  this 
submission.   What  follows  is  a  brief  overview  of  that 
proposal . 

A.    The  Investigation  Phaee. 

Under  my  proposal,  the  first  phase  of  a  Commit- 
tee inquiry  would  be  an  investigation.'  In  this  phase, 
the  Committee  would  act  like  a  grand  jury,  gathering  evi- 
dence, hearing  witnesses  and  deciding  whether  to  bring 
charges.   The  purpose  of  an  investigation  would  be  to 
determine  whether  there  was  substantial,  credible  evi- 
dence that  a  violation  within  the  jurisdiction  of  the 
Committee  had  occurred.   The  investigation  would  be  of 
such  duration  and  such  depth  as  is  rec[uired  to  make  that 
determination  in  a  particular  case.   This  may  be  as  brief 


This  would  not  be  the  equivalent  of  an  "Investiga- 
tion" under  the  current  Committee  rules.  See  Rule 
5.  To  avoid  confusion  with  the  present  regime,  or 
to  minimize  the  significance  of  being  under  investi- 
gation by  the  Committee,  the  Committee  may  wish  to 
call  this  phase  simply  the  "inquiry"  stage,  or  even 
" Phase  1 . " 
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as  one  day  a'nd  a  few  telephone  calls  made  by  staff  to 
determine  that  a  complaint  is  frivolous,  or  as  long  as 
several  months  and  involve  taking  depositions  and  subpoe- 
naing documents . 

The  advantages  over  the  present  system  are  as 
follows:  first,  it  would  be  far  less  detrimental  to  a 
Senator's  reputation  to  be  under  investigation  by  the 
Committee.   Because  the  Committee  would  look  into  all 
complaints,  and  because  it  can  investigate  without  having 
to  make  a  preliminary  finding  of  wrongdoing,  the  mere 
fact  that  the  Committee  is  inquiring  into  a  particular 
matter  should  not  be  perceived  as  any  indication  that  a 
Senator  has  done  something  wrong. 

Moreover,  under  the  current  system,  the  Commit- 
tee is  required  to  issue  findings  at  periodic  intervals 
suggesting  that  it  has  found  some  evidence,  but  not  con- 
clusive proof,  that  the  Senator  had  engaged  in  wrongdo- 
ing.  By  adopting  a  single  investigatory  phase,  the 
Committee  would  eliminate  the  need  to  issue  such  interim 
findings,  which  were  so  aptly  described  by  one  Member  of 
the  Study  Commission  as  "death  by  1,000  slashes."'" 


'"    135  Cong.  Rec.  S  10564  (daily  ed.  July  25,  1990) 
(remarks  of  Senator  Trent  Lott . ) 
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Using  a  single,  undifferentiated  investigation 
phase  also  gives  the  Committee  greater  flexibility  to  fit 
the  scope  of  the  investigation  to  the  seriousness  and 
scope  of  the  allegations.   Minor  cases  or  complaints  that 
are  not  on  their  face  credible  can  be  disposed  of  expedi- 
tiously under  this  scheme.   For  reasons  I  discuss  in  Part 
IV (D)  below,  however,  in  most  serious  or  controversial 
cases,  I  would  strongly  recommend  that  the  rules  express 
a  preference  for  the  Committee  to  employ  an  outside  coun- 
sel to  manage  its  investigations .   The  role  of  outside 
counsel  in  this  investigatory  phase  would  be  that  of 
fact-finder. 

Although  the  Committee  may  wish  to  announce 
publicly  that  it  is  conducting  an  inquiry  into  a  specific 
complaint,  the  investigation  itself  would  remain  confi- 
dential until  such  time  as  the  Committee  renders  its 
decision.   At  that  time,  the  Committee  would  be  required 
to  write  a  report,  of  such  length  amd  detail  as  it  deems 
appropriate,  explaining  how  it  disposed  of  the  matter, 
and  the  basis  for  its  decision." 


"    In  most  cases,  this  report  would  be  made  public. 

The  Committee  would  retain  the  discretion  to  main- 
tain all  or  parts  of  the  report  in  confidence, 
however,  in  cases  where  piiblic  disclosure  would  be 
inappropriate,  such  as  where  the  charges  prove  to  be 

(continued. . . ) 
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During  the  investigation  phase,  the  respondent 
Senator  or  Senate  employee  would  have  a  number  of  rights, 
including  the  right  to  be  notified  of  the  allegations 
under  investigation;  the  right  to  be  heard  by  the  Commit- 
tee, either  in  writing  and/or  in  person  in  executive 
session;  and  the  right  to  submit  documentary  evidence  or 
to  direct  the  Committee's  attention  to  documents  or 
witnesses  that  he  or  she  believes  represent  evidence  that 
is  relevant  to  the  case.   No  provision  would  be  made  for 
hearings  in  the  investigation  phase,  however.   Instead, 
the  right  to  a  hearing  would  be  preserved,  as  it  is  under 
the  current  rules,  for  cases  where  the  Committee  recom- 
mends discipline  by  the  full  Senate,  and  any  such  hearing 
would  occur  in  a  separate,  second  phase,  as  discussed 
below." 


"  ( . . .continued) 

unfoxinded  and  publication  of  the  underlying  dis- 
proved allegations  would  be  harmful  or  embarrassing 
to  the  respondent  or  others. 

"    Under  the  current  rules,  before  the  Ethics  Committee 
may  recommend  to  the  full  Senate  that  it  discipline 
the  respondent,  the  respondent  has  a  right  to  an 
adjudicatory  hearing.   Rule  6(a).   This  hearing  may 
be  held  in  any  stage  of  an  Ethics  Committee  inquiry. 
My  proposal  would  retain  the  respondent ' s  right  to 
insist  on  an  adjudicatory  hearing  before  discipline 
is  recommended  to  the  full  Senate,  but  would  delay 
the  hearing  until  after  an  investigation  is  com- 
plete . 

13 
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Upon  completion  of  the  investigation,  the 
outside  counsel  or  staff  counsel  would  submit  a  confiden- 
tial report  containing  his  or  her  findings  of  fact  to  the 
Committee,  and,  if  the  Committee  so  requests,  recommenda- 
tions as  to  how  to  resolve  the  case.   If  deemed  appropri- 
ate by  the  Committee  in  a  particular  case,  all  or  parts 
of  this  report  would  be  shared  with  the  respondent,  who 
would  have  em  opportunity  to  respond  in  vnriting  amd/or  in 
person. 

The  Ethics  Committee  would  be  required  to  act 
within  six  months  of  the  date  the  investigation  began.*' 
After  reviewing  the  record,  including  the  outside 
counsel's  report  and  any  response  by  the  respondent 
thereto,  and  obtaining  amy  advice  it  may  desire  from  the 
outside  counsel,  the  Ethics  Committee  would  resolve  the 
matter  and  issue  a  report . 

In  so  doing,  the  Committee  could  take  one  of 
the  following  actions:   It  could  (1)  dismiss  the  case  be- 
cause there  is  insufficient  evidence  that  a  violation  oc- 
curred; (2)  find  that  a  violation  occurred,  but  that  it 
was  technical,  de  minimis  or  otherwise  undeserving  of 
either  a  .Committee  reprimand  or  discipline  by  the  full 


"    This  period  could  be  extended  for  good  cause  shown, 
by  majority  vote  of  the  Committee. 
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Senate;  (3)  find  that  a  violation  occurred  that  warrants 
a  letter  of  disapproval  to  the  respondent;  (4)  find  that 
a  violation  occurred  that  warrants  a  Committee  reprimand, 
subject  to  a  right  of  appeal;"  or  (5)  find  that  there  is 
substantial,  credible  evidence  that  a  violation  occurred, 
and  that  in  the  Committee's  view,  it  was  of  such  a  nature 
as  to  merit  a  recommendation  that  the  Senator  be  expelled 
or  censured  by  the  full  Senate  or  stripped  of  his  or  her 
seniority  or  positions  of  responsibility.   The  Committee 
also  would  be  authorized  to  impose  restitution  or  fines 
in  cases  where  monetary  loss  or  financial  malfeasance  was 
a  factor. 

B.    The  Hearing  Phase . 

If  the  Committee  finds  substantial,  credible 
evidence  that  a  violation  has  occurred  and  that  disci- 
pline by  the  full  Senate  is  warranted,  the  respondent 
then  would  be  offered  the  opportunity  to  have  a  hearing, 
including,  if  the  respondent  or  the  Ethics  Committee 
desires,  an  adjudicatory  hearing.   The  hearing  would  be 
conducted  by  a  committee  consisting  of  three  Members  from 
each  party,  specially  appointed  by  the  Senate  leadership 
for  the  sole  purpose  of  hearing  the  ethics  matter. 


'*    Proposed  procedures  for  appealing  a  Committee  repri- 
mand are  discussed  more  fully  in  Appendix  A  hereto. 
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The  hearing  procedures  would  be  very  similar  to 
those  presently  existing,  except  that  the  role  of  the 
outside  or  special  counsel  would  be  clarified:   he  or  she 
would  be  given  the  express  duty  to  act  as  advocate  for 
the  Ethics  Committee's  findings  and  recommendations.   In 
other  words,  the  outside  counsel  would  be  charged  with 
advocating  the  Ethics  Committee's  position  that  there  is 
substantial,  credible  evidence  that  a  violation  oc- 
curred. " 

Upon  completion  of  the  hearings,  the  hearings 
panel  would  issue  a  ruling  within  a  specified  time  frame. 
The  evidentiary  standard  applicable  to  the  adjudicatory 
panel's  findings  should  be  "clear  and  convincing  evi- 
dence."  The  panel  may  find  that  no  violation  occurred 
and  dismiss  the  complaint;  it  may  find  that  a  violation 
occurred  warranting  a  reprimand  or  letter  of  disapproval; 
or  it  may  find  that  a  violation  occurred  and  recommend 
that  the  full  Senate  censure  or  expel  the  respondent,  or 
that  it  should  advocate  to  the  appropriate  party  leader- 


"    This  is  to  be  distinguished  from  the  outside 

counsel's  role  in  the  investigation  phase,  where  he 
or  she  is  to  function  primarily  as  a  fact -finder 
until  the  investigation  is  complete  and  the  Commit- 
tee has  acted. 
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ship  that  fhe  Senator  be  stripped  of  seniority  and/or 
positions  of  responsibility. 

JV.  SPECIFIC   ISSUES   OF  INTEREST  TO   THE  STUDY  COMMISSION 

During  the  May  20,  1993  hearings.  Members  of 

the  Study  Commission  raised  a  number  of  questions  about 

specific  procedural  aspects  of  ethics  investigations.   I 

would  like  to  take  this  opportunity  to  address  those 

specific  issues  in  writing. 

A.    Initiating  An  Ethics  Investigation: 

Sworn  Complaints  vb .  Unsworn  Allegations . 

Under  the  current  procedures,  an  ethics  inquiry 
may  begin  when  the  Committee  receives  a  sworn  or  unsworn 
complaint.'*  Alternatively,  the  Committee  may  undertake 
an  inquiry  on  its  own  initiative,  based  on  news  reports 
or  any  other  information  brought  to  the  Committee's 
attention  suggesting  that  a  Senator  or  employee  engaged 
in  wrongdoing."  Under  the  current  scheme,  however,  sworn 
complaints  are  distinguished  from  other  forms  of  allega- 
tions, in  that  sworn  complaints  immediately  trigger  the 


"    Rules  2(a),  3 (a) .   Unsworn  complaints  may  even  be 
anonymous.   Rule  3(b) (2) . 

"    Rule  3  (b)  (1-5) .   Other  possible  sources,  besides 
news  reports,  are  other  Senate  committees  or  agen- 
cies of  the  federal  government .   Id. 
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intermediate  phase  of  scrutiny,  an  "Initial  Review."'* 
Unsworn  complaints  and  allegations  in  other  forms,  by 
contrast,  must  first  be  screened  in  a  Preliminary  Inqui- 
ry. 

It  has  been  suggested  that  new  rules  should  be 
adopted  whereby  the  Etnics  Committee  would  have  jurisdic- 
tion to  investigate  sworn  complaints  only,  and  that  it 
should  not  be  permitted  to  entertain  allegations  in  any 
other  form.   Not  only  do  I  oppose  this  suggestion,  but  I 
advocate  doing  away  with  any  distinctions  whatsoever 
between  the  treatment  of  sworn  complaints,  unsworn  com- 
plaints or  other  forms  of  allegations. 

Because  the  integrity  of  the  Senate  is  at  issue 
in  ethics  cases,  the  Committee  should  not  have  to  rely 
exclusively  on  sworn  complaints  or  accord  these  a  higher 
status  in  determining  whether  to  undertake  an  inquiry. 
The  Committee  is  vindicating  the  reputation  and  credibil- 
ity of  the  institution,  and  not  the  rights  of  individuals 
who  may  have  been  harmed  by  the  misconduct  of  a  Senator. 
Therefore,  the  decision  about  whether  to  go  forward  in  a 
particular  case  should  be  based  not  on  the  form  of  the 
complaint,  but  on  its  credibility. 


•»    Rule  4  (a)  . 
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What  is  significant  is  the  nature  of  the  al- 
leged misconduct,  and  not  the  willingness  of  a  complain- 
ant to  come  forward  and  press  charges.   A  few  practical 
examples  will  illustrate  this  point.   Two  cases  in  recent 
memory  where  the  Ethics  Committee  found  improper  conduct 
--  those  of  Senator  Durenberger  and  Senator  Cranston  -- 
were  initiated  on  the  basis  of  unsworn  complaints  and/or 
news  reports  regarding  the  Senators'  conduct."   In  both 
cases,  the  improper  conduct  impacted  on  the  Senate  it- 
self, or  the  integrity  of  the  legislative  and  congres- 
sional oversight  process,  and  there  was  no  single  victim 
with  personal  knowledge  of  all  the  relevant  facts  who 
would  have  been  in  a  position  to  file  a  sworn  complaint. 
If  there  had  been  a  rule  in  place  requiring  sworn  com- 
plaints, however,  these  cases  may  never  have  gone  for- 
ward. 

One  can  easily  imagine  other  scenarios  where 
credible  information  is  brought  to  the  Committee's  atten- 
tion, even  where  a  sworn  complaint  is  not  filed,  that 
would  justify  an  investigation.   For  example,  an  employee 
of  a  Senator  could  discover  evidence  of  serious  wrongdo- 
ing on  the  part  of  his  or  her  boss,  or  the  Senator's 


"    Durenberger  Report  at  1 ;  Cranston  Report  at  2 
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chief  of  staff,  but  might  be  unwilling  to  execute  a  sworn 
complaint  for  fear  of  losing  his  or  her  job.   The  current 
rules  provide  for  such  a  situation  by  allowing  for  anony- 
mous, unsworn  complaints. ^°  One  can  also  envision  a  case 
where  a  Senator  or  Senate  employee  is  indicted,  or  is 
identified  as  an  unindicted  co- conspirator  in  a  criminal 
indictment,  or  where  a  federal  agency  develops  evidence 
of  wrongdoing  by  a  Senator  or  Senate  employee  in  the 
context  of  a  civil  enforcement  proceeding.   In  such 
cases,  significant  damage  could  be  done  to  the  credibili- 
ty of  the  Ethics  Committee  if  it  were  required  to  sit 
idle  and  not  investigate,  simply  because  it  has  not 
received  a  sworn  complaint . 

I  further  note  that  even  in  criminal  prosecu- 
tions, where  the  defendant's  liberty  is  at  stake,  the 
government  is  not  required  to  obtain  a  sworn  complaint 
from  the  crime  victim  before  prosecuting.   Rather,  we 
recognize  that  there  is  a  societal  interest  in  prosecut- 
ing even  if  the  victim  does  not  press  charges.   So  too 
here,  the  over-arching  interest  in  protecting  the  integ- 
rity of  the  Senate  requires  that  the  Ethics  Committee 
have  the  .jurisdiction  to  proceed  even  in  the  absence  of  a 


"    S££  Rule  3(b) (2) . 
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sworn  complaint,  if  it  receives  credible  evidence  of 
wrongdoing  in  some  other  form. 

There  is  another  reason  for  doing  away  with  the 
distinction  between  sworn  and  unsworn  complaints.   As 
noted  above,  under  the  current  rules,  sworn  complaints 
are  supposed  to  triggei  automatically  a  higher  level  of 
scrutiny  --  the  mid-level  "Initial  Review."^'   Given  that 
sworn  complaints  are  not  necessarily  any  more  or  less 
credible  than  other  forms  of  allegations,  it  is  unfair  to 
give  them  a  higher  status.^ 
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Rule  4 (a) . 

Moreover,  under  the  present  rules,  it  is  very  easy 
to  circumvent  the  distinction  between  sworn  com- 
plaints and  unsworn  complaints.   When  the  Committee 
receives  a  sworn  complaint,  it  is  required  to  deter- 
mine whether  it  is  substantially  in  compliance  with 
the  definition  of  a  sworn  complaint  contained  in  the 
rules,  before  undertaking  the  Initial  Review.   Rules 
2(b),  2(c),  4(a).   The  Committee  may  avoid  starting 
an  Initial  Review,  however,  simply  by  avoiding  a 
vote  on  whether  the  sworn  complaint  is  in  compliance 
with  the  definition.   Having  failed  to  certify  the 
sworn  complaint,  the  Committee  then  may  treat  it  as 
an  unsworn  complaint  and  investigate  it  as  a  lower- 
level  Preliminary  Inquiry.   This  ability  to  circum- 
vent the  current  regime  distinguishing  between  sworn 
and  unsworn  complaints  is  another  reason  to  eibolish 
the  distinction. 
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B.    There  Should  Be  No  Statute  o£  Limitations  For 
Ethics  Violations. 

Some  have  also  suggested  that  a  statute  of 
limitations  be  imposed  for  ethics  violations,  a  proposal 
which  I  strongly  oppose.   A  statute  of  limitations  is 
inconsistent  with  the  obligation  of  the  Ethics  Committee 
to  protect  the  integrity  of  the  institution  of  the  Sen- 
ate.  The  Committee  must  retain  the  flexibility  to  inves- 
tigate and  discipline  improper  conduct  that  reflects  upon 
the  Senate,  whenever  that  conduct  occurred.   In  fact,  the 
Committee  could  look  foolish  if  it  were  to  dismiss  an 
ethics  complaint  that  was  based  on  strongly  incriminating 
evidence,  simply  because  of  an  artificially- imposed  dead- 
line . 

This  is  not  to  say  that  the  age  of  the  com- 
plaint is  irrelevant  to  determining  its  credibility,  and 
I  do  believe  the  Committee  should  be  able  and  willing  to 
dismiss  a  complaint  when,  due  to  the  passage  of  time,  the 
evidence  is  stale  and  memories  are  dim.   However,  I  do 
not  believe  a  hard-and-fast  statute  of  limitations  is  in 
the  interest  of  the  Committee  or  the  Senate. 

Suppose,  for  example,  that  the  Senate  decided 
to  impose  a  six-year  statute  of  limitations  on  ethics 
violations.   Then,  credible  evidence  surfaces  showing 
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that  a  recently  re-elected  Senator  took  a  bribe,  or 
improperly  sold  or  released  classified  or  other  confiden- 
tial Senate  information,  six-and-one-half  years  previous- 
ly.  The  Senator  would  not  be  subject  to  criminal  prose- 
cution, because  the  criminal  statute  of  limitations  had 
run;  nor  would  the  Senator  be  answerable  to  the  voters 
for  another  six  years.   If  the  Ethics  Committee  had  a 
statute  of  limitations,  it  too  would  be  prevented  from 
dealing  with  this  violation,  and  the  Senate  would  have  to 
tolerate  the  presence  of  a  corrupt  Member  for  another  six 
years,  to  the  detriment  of  the  credibility  of  the  insti- 
tution and  the  legislative  process.^ 

Similarly,  one  can  easily  imagine  many  ethics 
cases  where  the  quality  of  evidence  is  undiminished  by 
the  passage  of  time.   Cases  of  corruption  and  financial 
malfeasance  are  often  based  on  documentary  evidence,  or 
evidence  may  be  preserved  in  the  form  of  video  or  audio 
tapes.   In  such  cases,  the  recollections  of  witnesses  are 
not  as  crucial  to  establish  the  offense.   If  the  Commit- 
tee were  powerless  to  act  in  such  a  case  due  to  an  arbi- 


"  I  would  also  note  that  if  the  charges  were  baseless, 
the  Senator  would  have  no  mechanism  for  clearing  his 
name  without  a  Senate  Ethics  inquiry. 
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trary  deadline,  the  public  reasonably  would  question  the 
Committee's  motive  for  dismissing  the  case. 

In  this  regard,  it  is  significant  to  note  that 
there  generally  is  no  statute  of  limitations  defense 
available  in  disciplinary  cases  against  lawyers.   The  ABA 
Model  Rules  for  Lawyer  Disciplinary  Enforcement  specifi- 
cally state  that  " [p] roceedings  under  these  rules  shall 
be  exempt  from  all  statutes  of  limitations."^*   In  accor- 
dance with  the  Model  Rule,  statutes  of  limitations  have 
been  eschewed  by  the  body  responsible  for  enforcing  legal 
ethics  in  the  District  of  Columbia.   This  is  so  because 
the  bar,  like  the  Senate  Ethics  Committee,  is  not  adjudi- 
cating rights  between  individuals  nor  imposing  criminal 
punishment,  but  is  protecting,  prospectively,  the  integ- 
rity of  the  legal  profession. 

It  no  doubt  will  be  suggested  that  "simple 
fairness"  demands  that  there  be  a  statute  of  limitations 
in  ethics  cases,  and  at  first  blush,  this  argument  is 
very  appealing.   However,  a  closer  examination  reveals 
that  there  is  no  unfairness  in  refusing  to  impose  a 
deadline  for  filing  ethics  charges. 


"    American  Bar  Association  Model  Rules  for  Lawyer 

Disciplinary  Enforcement,  Rule  32  (adopted  August 
1989)  . 
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First,  as  noted  above,  the  Committee  would 
continue  to  be  free  to  consider  the  age  of  the  allegation 
in  weighing  the  credibility  of  the  evidence  and  the 
fairness  of  going  forward  where  evidence  has  been  lost  or 
diminished  by  the  passage  of  time.   Thus,  the  Committee 
would  retain  its  discretion  to  determine  that  it  is 
unfair  in  a  particular  case  to  press  charges  based  on  old 
allegations . 

Second,  many  of  the  civil  laws  that  the  Senate 
itself  passes  are  enforced  by  the  federal  government 
without  regard  to  a  statute  of  limitations,  such  as  laws 
seeking  to  preserve  the  integrity  of  the  securities 
markets,"  laws  against  discrimination  in  employment,^*  and 
laws  to  enforce  labor  regulations.^'   In  declining  to 
impose  a  statute  of  limitations  in  such  civil  enforcement 
cases,  courts  have  recognized  that  there  is  a  broad 
public  interest  in  deterrence  and  in  enforcement  of  the 
federal  regime.   Thus,  the  Ninth  Circuit  recently  ruled 


"     SEC  V.  Rind.  61  U.S.L.W.  2655,  1993  WL  116449  (9th 
Cir.  1993) . 

"    Occidental  Life  Ins.  Co.  v.  EEOC.  432  U.S.  355 
(1977) . 

"    See,  e.g. .  Dole  v.  Local  427.  Int'l.  Union  of  Elec. 
Radio  and  Mach.  Workers  AFL-CIO.  894  F.2d  607  (3d 
Cir.  1990) . 
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that  the  Securities  and  Exchange  Commission  is  not  sub- 
ject to  a  statute  of  limitations  in  bringing  civil  en- 
forcement actions  against  violators  of  securities  laws. 
The  court  distinguished  between  suits  by  individuals, 
which  are  subject  to  a  statute  of  limitations,  and  gov- 
ernment enforcement  actions,  because  "civil  enforcement 
actions  promote  economic  and  social  policies  independent 
of  claims  of  individual  investors.""  Similarly,  because 
the  Senate  Ethics  Committee  seeks  to  promote  the  integri- 
ty of  the  Senate,  rather  than  to  vindicate  the  claims  of 
individuals  who  may  have  been  aggrieved  by  Senatorial 
misconduct,  it  too  should  be  unhampered  by  a  statute  of 
limitations  .^' 

Third,  even  in  areas  where  statutes  of  limita- 
tions are  common  and  appropriate,  there  are  many  excep- 
tions when  important  public  interests  require  it.   For 
example,  in  the  criminal  arena,  there  is  no  statute  of 
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Rind.  61  U.S.L.W.  at  2655,  1993  WL  116449  at  *3 


^    In  Rind,  the  Ninth  Circuit  also  pointed  out  that  the 
lack  of  a  statute  of  limitations  will  not  work  an 
unfairness  on  the  civil  defendant  because  " [a]  court 
can  and  should  consider  the  remoteness  of  the 
defendant's  past  violations  in  deciding  whether  to 
grant  the  requested  equitable  relief."   61  U.S.L.W. 
at  2655,  1993  WL  116449  at  *6.   So  too  here,  the 
Committee  is  free  to  exercise  its  discretion  to 
dismiss  a  stale  complaint . 
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limitations  for  certain  egregious  crimes  such  as  murder. 
In  civil  cases,  while  there  are  statutes  of  limitations, 
they  exist  for  the  purpose  of  discouraging  plaintiffs 
from  sleeping  on  their  rights.   Accordingly,  the  period 
generally  does  not  begin  to  run  until  the  tortious  con- 
duct --  be  it  fraud,  negligence  or  malpractice  --  is  dis- 
covered.  In  reality,  then,  statutes  of  limitations  in 
civil  cases  are  not  hard-and-fast  rules.   Rather,  they 
are  flexible  in  application  and  turn  on  the  facts  of  a 
particular  case,  and  we  do  not  permit  civil  defendants  to 
benefit  from  a  statute  of  limitations  simply  by  not 
getting  "caught"  within  the  prescribed  period  of  time. 

At  the  Study  Commission's  recent  hearing,  one 
witness  suggested  that  the  Committee  could  not  or  should 
not  investigate  Members'  conduct  that  occurred  prior  to 
their  election  to  the  Senate.   This  is  not  now  presently 
the  case,  nor  should  it  be  adopted  as  a  limitation  on  the 
Ethics  Committee's  jurisdiction.   The  Committee  is  now 
authorized  to  investigate  any  improper  conduct  that 
reflects  upon  the  Senate,"  without  limitation  as  to  when 
it  occurred.   One  can  easily  imagine  any  number  of  exam- 
ples of  conduct  that  occurred  prior  to  election  that 


*    S.  Res.  338  §  2 (a) . 
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would  reflect  or  relate  to  a  Member's  credibility  and 
integrity  as  a  lawmaker;  acceptance  of  a  bribe  in  previ- 
ous public  office,  vote  tampering,  the  commission  of  a 
serious  violent  crime,  or  the  existence  of  some  improper, 
hidden  financial  interests,  to  name  a  few.   Accordingly, 
I  strongly  oppose  any  notion  that  the  Committee's  juris- 
diction is  limited  to  conduct  that  occurred  prior  to  a 
Member's  election  to  the  Senate. 

Such  improper  conduct,  moreover,  may  not  be 
redressable  by  way  of  criminal  prosecution,  either  be- 
cause it  would  not  rise  to  the  level  of  a  crime  or  be- 
cause the  criminal  statute  of  limitations  may  have  run. 
In  any  event,  the  Senate  should  not  have  to  wait  for  the 
criminal  process  to  find  a  Senator  guilty  beyond  a  rea- 
sonable doubt,  before  it  may  determine  that  there  is 
clear  and  convincing  evidence  that  the  Senator  has  en- 
gaged in  improper  conduct  that  brings  the  Senate  into 
disrepute . 

In  sum,  arbitrary  statutes  of  limitation  should 
play  no  role  in  ethics  cases .   Ethics  inquiries  do  not 
focus  on  the  rights  of  a  complainant,  but  rather,  the 
integrity,  of  the  Senate  and  the  piiblic's  right  to  ethical 
government .   Such  important  rights  and  interests  should 
not  be  hamstrung  by  an  artificially- imposed  deadline, 
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especially  where  the  Committee  retains  the  discretion  and 

flexibility  to  dismiss  a  complaint  when  the  age  of  an 

ethics  allegation  would  work  unfairness  in  a  particular 

case . 

C.    The  Ethics  Committee  Should  Be  Precluded  From 
Having  Ex  Parte  Contacts  With  The  Respondent 
While  An  Investigation  Is  Pending. 

In  order  to  further  enhance  the  credibility  and 
impartiality  of  Senate  Ethics  proceedings,  there  should 
be  a  rule  forbidding  Members  of  the  Ethics  Committee  or 
Members  of  any  specially-appointed  adjudicatory  committee 
from  having  ex  parte  communications  about  the  investiga- 
tion with  the  Senator  or  employee  under  investigation 
during  the  pendency  of  the  inquiry.   Further,  Members  of 
these  committees  should  make  clear  that  other  Members  of 
the  Senate  may  not  lobby  them  on  behalf  of  colleagues 
under  investigation.   Instead,  all  communications  between 
the  respondent  and  these  committees  should  be  conducted 
through  outside  or  Committee  Staff  counsel . 

A  rule  against  ex  parte  contacts  is  important 
to  preserve  the  integrity  and  fairness  of  the  system  -- 
fairness  to  the  respondent,  to  the  complainant  and  to  the 
public  at.,  large  --by  ensuring  that  decisions  are  made  on 
the  record  and  are  based  on  information  equally  available 
to  all  Members  of  the  Committee,  eU!id  not  on  the  basis  of 
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personal  communications  or  the  lobbying  of  individual 
Committee  Members.   Such  a  rule  would  be  of  extreme  bene- 
fit to  Committee  Members  as  well,  because  it  would  give 
them  a  neutral  and  unquestionable  reason  for  declining  to 
discuss  a  pending  case  with  a  respondent  or  another 
Member  who  may  attempt  to  persuade  them,  out  of  consid- 
eration for  a  Senate  colleague,  to  disclose  details  of 
the  investigation  before  it  is  complete. 
D.   The  Need  For  Outside  Counsel. 

Under  current  procedures,  the  Ethics  Committee 
has  the  discretion  to  retain  outside  counsel  in  the 
Preliminary  Inquiry  and  Initial  Review  stages,  and  is  re- 
quired to  retain  outside  counsel  in  the  Investigation 
phase,  unless  it  makes  an  affirmative  finding  that  out- 
side counsel  is  not  needed  in  a  particular  case.-"   Under 
the  two-phase  system  I  propose,  this  preference  for 
outside  counsel  should  be  retained.   In  every  case,  the 
Committee  should  be  required  to  hire  outside  counsel  in 
the  first,  investigation  phase,  unless  it  makes  an  affir- 
mative determination  that  outside  counsel  is  not  neces- 
sary. 


Rule  16(b) (3) . 
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The  employment  of  outside  counsel  lends  credi- 
bility to  the  Committee's  investigation,  in  that  it  helps 
to  counter  the  public  perception  that  the  investigation 
will  somehow  not  be  thorough  and  objective  if  handled 
exclusively  by  Senate  colleagues  of  the  respondent. 
Moreover,  because  of  tneir  scope  or  nature,  certain  cases 
may  require  the  expertise  of  an  outside  counsel,  who 
would  be  experienced  in  handling  large-scale  investiga- 
tions, cross-examining  witnesses,  and  presenting  evidence 
in  a  complicated,  adversary- type  proceeding. 

In  the  investigation  phase,  the  outside 
counsel's  role  would  be  that  of  fact -finder;  he  or  she 
would  be  charged  with  discovering  the  facts  and  making  a 
report  of  his  or  her  findings  to  the  Committee.   The 
Committee  would  then  formulate  its  conclusions  and  recom- 
mendations based  on  that  factual  record.   In  so  doing,  it 
may,  at  its  discretion,  seek  advice  and  recommendations 
from  the  outside  counsel.   In  cases  that  then  proceed  to 
the  hearing  phase,  the  role  of  outside  counsel  would 
shift  to  that  of  an  advocate  for  the  findings  of  the 
Ethics  Committee. 

.. In  past  Ethics  Committee  adjudicatory  hearings, 
the  role  of  outside  counsel  has  been  misunderstood,  and 
questions  have  been  asked  as  to  whether  the  outside 
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counsel  was  supposed  to  be  neutral,  or  whether  he  or  she 
was  supposed  to  be  ah  advocate  for  a  particular  outcome. 
Under  the  system  I  propose,  the  role  of  outside  counsel 
at  hearings  would  be  clear:   he  or  she  would  be  charged 
with  presenting  evidence  to  support  the  Ethics 
Committee's  conclusion  that  misconduct  had  occurred. 

Giving  the  outside  counsel  a  clearly-defined 
advocacy  role  is  both  fair  and  necessary  to  ensure  a 
thorough  and  balanced  presentation  of  the  evidence.   In 
our  legal  system,  in  civil  as  well  as  criminal  cases,  we 
esteem  the  adversarial  process  as  the  best  way  to  get  at 
the  truth.   By  having  advocates  on  both  sides  of  the 
issue  charged  with  presenting  the  strongest  possible  case 
for  their  view,  the  adversarial  system  ensures  that  all 
the  evidence  will  be  brought  out  and  all  relevant  argu- 
ments will  be  made.   An  ethics  proceeding  should  be  just 
as  thorough.   Indeed,  if  past  is  prologue,  a  respondent 
Senator  will  have  a  skilled  attorney  representing  him  or 
her  in  an  adjudicatory  hearing,  who  will  strongly  advo- 
cate the  evidence  and  arguments  supporting  the  Senator's 
position.   As  our  adversarial  model  of  justice  teaches, 
it  is  necessary  to  have  an  advocate  on  the  other  side,  in 
the  form  of  outside  counsel  presenting  the  Ethics 
Committee's  findings,  to  ensure  that  the  record  is  bal- 
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anced  and  complete.   The  jury  --  in  this  case,  the  hear- 
ing committee  --  can  then  determine,  based  on  a  thorough, 
two-sided  presentation  of  the  evidence,  how  the  case 
should  be  resolved. 

E.    Should  Any  Aspect  Of  Ethics  Investigations  Be 
Delegated  To  Outsiders? 

Academics  and  some  Members  have  suggested  that 

former  Senators,  retired  judges,  or  respected  elder 

statesmen  and  women  should  be  recruited  to  perform  some 

role  in  Senate  Ethics  cases,  whether  it  be  to  participate 

in  or  conduct  the  investigation,  to  make  recommendations, 

or  even  to  serve  as  a  tie-breaking  vote  in  close  cases. 

The  theory  behind  such  proposals  is  that  outsiders  are 

more  likely  to  be  objective,  because  current  Members  have 

an  innate  conflict  of  interest  in  disciplining  other 

Members  whose  votes  they  may  need  on  some  legislative 

matter,  and  that  members  of  an  outside  body  are  less 

likely  than  current  Members  to  be  perceived  as  biased  in 

favor  of  a  respondent  Senator.   While  the  concerns  that 

inform  such  proposals  are  important  and  real,  the  use  of 

an  outside  body  has  several  disadvantages,  and  in  the 

end,  may  make  the  system  less  accountable,  rather  than 

more  accountable. 
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A  committee  composed  of  current  Members  inher- 
ently embodies  the  competing  principals  which  must  inform 
all  Senate  ethics  proceedings.   As  observed  at  the  outset 
of  this  submission,  the  over-arching  goals  of  any  system 
of  enforcing  ethics  must  be  to  protect  the  integrity  and 
credibility  of  the  Senate,  and  to  ensure  fair  procedure 
to  Senators  and  employees  who  are  the  subjects  of  ethics 
investigations.   Sitting  Members,  who  face  re-election, 
are  accountable  to  the  voters  and  hence  will  be  cognizant 
that  any  decision  the  Committee  makes  must  be  able  to 
withstand  public  scrutiny.   At  the  same  time,  only  cur- 
rent Members  will  be  sensitive  to  the  milieu  and  common 
practices  of  the  modern  Senate,  and  have  an  incentive  to 
ensure  the  fair  treatment  of  their  colleagues. 

The  check-and-balance  inherent  in  a  panel  made 
up  of  current  Members  is  lacking  in  a  body  consisting  of 
outsiders.   Former  Senators  in  particular  may  be  less 
independent,  rather  than  more  independent.   They  may  be 
perceived,  rightly  or  wrongly,  as  being  part  of  the  "Old 
Senate  Club, "  and  therefore  not  objective  in  judging 
Senators.   Some  of  them  may  be  lawyers  or  lobbyists  who, 
because  of  their  clients'  interests,  would  be  influenced 
in  their  decision-making  by  the  knowledge  that  they  may 
need  the  support  of  current  Members  in  the  future  on  an 
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issue  of  concern  to  their  clients.   Former  judges  or 
public  officials  also  may  be  biased  by  virtue  of  past 
political  alliances.   On  the  other  side  of  the  ledger, 
former  Senators,  judges  or  other  private  citizens  do  not 
have  the  check  of  re-election,  nor  the  need  to  be  con- 
cerned about  public  opinion,  which  current  Members  have. 
Therefore,  the  use  of  former  Senators  or  other  outsiders 
to  handle  ethics  cases  may  not  make  the  process  more 
objective  or  accountable,  in  either  reality  or  percep- 
tion. 

The  logistics  of  using  an  outside  body,  more- 
over, are  cumbersome  and  costly,  both  in  time  and  money. 
Who  will  serve?   What  incentive  will  they  have  for  serv- 
ing?  How  and  by  whom  will  they  be  chosen?   Will  they  be 
compensated?   How  will  they  be  screened  and  monitored  for 
conflicts  of  interest? 

There  is  a  serious  question  as  well  of  whether 
non-Members  legally  may  take  any  action  affecting  the 
rights  of  current  Members  and  the  sanctions  imposed  on 
them  in  Senate  disciplinary  matters.   The  authority  to 
discipline  Members  of  Congress  constitutionally  resides 
only  with,  its  Members,  and  a  respondent  may  reasonably 
argue  that  ultimate  authority  for  exercising  that  power 
cannot  be  delegated  to  anyone  outside  of  Congress.   Thus, 
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an  outside  body  could,  at  most,  make  recommendations  for 
the  disposition  of  Senate  Ethics  cases,  but  could  not 
finally  decide  them.   Such  a  body  may  not  even  be  able  to 
make  conclusive  findings  of  fact,  if  such  findings  ulti- 
mately alter  substantial  rights  of  the  Senators  under 
investigation." 

Using  an  outside  body  to  resolve  ethics  com- 
plaints is  attractive  to  those  who  hope  that  sitting 
Members  could  thereby  escape  taking  "the  heat,"  from 
either  other  Members  or  the  public,  for  unpopular  deci- 
sions.  However,  because  it  is  likely  that  the  outside 
body  can  act  only  in  an  advisory  capacity,  current  Mem- 
bers will  still  have  to  make  the  tough  decisions  in 
ethics  cases.   Moreover,  relying  on  advice  from  an  out- 
side body  may  actually  give  less  flexibility  to  the 
Members  who  ultimately  must  make  these  difficult  calls. 
Committee  Members  may  feel  constrained  to  reject  any 
recommendation  made  by  an  outside  body,  which  has  been 
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Some  thought  has  been  given  to  using  non-Members, 
perhaps  even  citizens  at  large,  as  non-voting  par- 
ticipants in  the  Committee's  investigation  process, 
so  as  to  provide  an  objective  voice  and  thereby 
enhance  the  credibility  of  investigations  that 
othelrwise  would  be  conducted  by  colleagues  of  the 
respondent  Senator.   While  I  do  not  object  to  this 
proposal ,  I  suggest  that  this  purpose  would  be 
adequately  served  by  using  outside  counsel  in  all 
significant  ethics  investigations. 
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extolled  as  being  more  objective  than  Senate  insiders. 
If  it  did  reject  the  outside  body's  recommendation  in  a 
particular  case,  the  Committee  would  have  to  provide 
ample  justification  for  doing  so.   As  a  practical  matter, 
moreover,  the  use  of  an  outside  body  is  likely  to  further 
retard  resolution  of  ethics  cases,  inasmuch  as  the  Ethics 
Committee  will  have  to  review  the  work  of  the  outside 
body  and  may  even  wish  to  conduct  additional  inquiry  of 
its  own. 

In  sum,  the  use  of  an  outside  body  at  any  stage 
of  an  ethics  proceeding  may  not  achieve  the  objectivity 
it  was  designed  to  achieve,  and  is  likely  to  result  in 
additional  expense  and  delay.   It  would  limit  the  Ethics 
Committee's  flexibility  while,  at  the  same  time,  not  re- 
lieve current  Members  of  the  difficult  task  of  judging 
their  colleagues.   Most  significantly,  outsiders  are  not 
accountable  to  the  public  in  the  same  manner  as  elected 
officials.   For  all  these  reasons.  Senate  Ethics  matters 
should  continue  to  be  handled  by  current  Members  from 
start  to  finish. 


37 


52 


F.    Current  Members  Have  It  Within  Their  Power 

To  Enhance  The  Credibility  Of  Ethics  Rulings 
Without  Resort  To  An  Outside  Body. 

Those  who  advocate  the  use  of  an  outside  body 
are  legitimately  concerned  about  the  need  to  employ 
procedures  in  ethics  cases  that  are  perceived  as  fair  and 
objective  by  the  public  at  large.   However,  the  credibil- 
ity of  Senate  ethics  decisions  can  be  enhanced  without 
ceding  the  authority  to  make  these  decisions  to  an  out- 
side body. 

The  Ethics  Committee's  decisions  will  be  per- 
ceived as  fair  and  objective  if  its  investigations  are 
careful  and  thorough;  if  it  obtains  assistance  in  appro- 
priate investigations  from  someone  with  objectivity  and 
relevant  experience,  such  as  outside  counsel;  if  its 
decisions  are  based  on  the  long-range  interests  of  the 
Senate  as  an  institution,  rather  than  on  the  need  to 
protect  the  individual  Senator  under  investigation;  if 
its  rulings  are  merit -based  and  not  the  result  of  politi- 
cal compromise;  and  if  the  Committee  shows,  by  its  ac- 
tions and  the  way  that  it  articulates  its  decisions,  that 
it  has  risen  above  partisan  interests. 
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G.    The  Ethics  Committee  Should  Be  Authorized  To 

In^ose  Certain  Sanctions,  And  Sauictions  Should 
Be  Consistent  From  Case  To  Case. 

Under  the  current  procedures,  the  Ethics  Com- 
mittee appears  to  have  a  certain  amount  of  discretion  to 
fashion  sanctions  to  fit  the  nature  of  the  ethical  of- 
fense. While  this  flexxbility  would  seem  on  paper  to  be 
desirable,  the  practical  result  has  been  to  entangle  the 
Committee  in  frustrating  and  lengthy  "plea-bargaining" 
with  respondents,  and  the  imposition  of  a  jumble  of 
sanctions  that  have  no  consistent  significance  to  the 
Senate  or  to  the  public  at  large. 

The  current  regime  for  the  imposition  of  sanc- 
tions is  as  follows:   If,  at  the  end  of  an  Initial  Re- 
view, the  Committee  finds  that  the  respondent  committed  a 
violation  but  that  the  violation  was  "inadvertent,  tech- 
nical or  otherwise  of  a  de  minimis  nature,"  it  may  at- 
tempt to  correct  the  situation  by  "informal  methods."" 
If  it  concludes  that  the  violation  was  more  than  de 
minimis,  but  not  so  serious  as  to  justify  discipline  by 
the  full  Senate,  the  Committee  may  propose  "a  remedy  that 
it  deems  appropriate."   However,  the  respondent  must 


"    Rule  4(f)  (2] 
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agree  to  accept  this  remedy.'^   If  the  respondent  does  not 
accept  the  proposed  remedy,  the  Committee  must  conduct  an 
Investigation."  At  the  close  of  an  Investigation,  the 
Committee  may  recommend  full  Senate  disciplinary  action, 
"including  but  not  limited  to,  in  the  case  of  a  Member: 
censure,  expulsion,  or  recommendation  to  the  appropriate 
party  conference  regarding  such  Member's  seniority  or 
positions  of  responsibility. "^ 

While  this  structure  appears  to  give  the  Com- 
mittee great  flexibility,  in  fact,  it  does  not  permit  the 
Committee  to  impose  a  sanction  unilaterally,  short  of 
full  Senate  discipline,  without  first  obtaining  the 
consent  of  the  respondent.   As  a  result,  respondents  can 
involve  the  Committee  in  protracted  and  unproductive 
negotiations  over  the  appropriate  sanction.   Indeed,  from 
personal  experience,  I  can  attest  that  a  substantial 
amoxint  of  time  can  be  spent  by  counsel  and  Committee 
Members  debating  with  a  respondent  about  the  nueuices  of 
the  wording  of  a  Committee- imposed  sanction.   If  a  com- 
promise is  not  reached,  moreover.  Committee  Members  must 


^    Rule- 4  (f)  (3)  . 
"    Rule  4(f)  (4)  . 

S.  Res.  338,  §  2(a)  (2)  . 
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then  hold  hearings  and  sit  as  judges  in  the  very  matter 
that  they  have  been  attempting  to  "settle." 

More  discouraging  is  the  erosion  of  any  consis- 
tent or  meaningful  substance  to  the  sanctions  currently 
imposed.   For  example,  the  Committee  recommended  that 
Senator  Durenberger  be  "denounced"  by  the  full  Senate  for 
evading  Senate  financial  limitations  in  connection  with 
his  book  contract  and  the  sale  of  his  condominium,"  while 
it  "strongly  and  severely  reprimand [ed] "  Senator  Cranston 
for  accepting  large  sums  of  money  from  a  constituent  in 
circumstances  which  the  Committee  found  were  improper.'* 
Senator  Thomas  Dodd,  by  contrast,  was  "censured"  by  the 
Senate  for  questionable  financial  dealings  with  campaign 
and  other  political  funds.''  Senator  Herman  Talmadge, 
however,  was  "denounced"  for  his  failure  to  report  and 
the  diversion  of  campaign  contributions  to  non-campaign 
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Durenberger  Report  at  14 .   The  Committee  also  recom- 
mended that  Senator  Durenberger  pay  restitution  and 
that  he  be  referred  to  the  Republican  party  confer- 
ence for  "attention."   Id.   The  full  Senate  con- 
curred in  this  recommendation  (136  Cong.  Rec. 
S  10557  July  25,  1990) . 

Cranston  Report  at  36. 

S.  Rep.  193,  90th  Cong.,  1st  Sess.  26-27  (1967). 
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purposes.*"  The  difference  between  being  "reprimanded," 
"denounced"  and  "censured"  is  not  immediately  apparent  to 
anyone  but  the  most  dedicated  students  of  Senate  history, 
and  even  to  them,  the  distinctions  do  not  appear  to  be 
consistently  imposed. 

The  lack  of  consistent  and  meaningful  sanctions 
undermines  the  Committee's  and  the  institution's  credi- 
bility.  The  use  of  terms  which  have  no  consistent  mean- 
ing from  case  to  case  permits  the  sanctioned  Senator  to 
characterize  the  penalty  any  way  he  or  she  wishes,  and  in 
particular,  to  downgrade  the  intended  severity  of  the 
sanction.   At  the  same  time,  the  public  is  left  guessing 
just  how  serious  the  Committee  and  the  Senate  believed 
the  misconduct  to  be.   In  the  Keating  Five  and 
Durenberger  cases,  for  example,  the  Senators  under  inves- 
tigation gave  a  different  explanation  of  the  sanctions 
imposed  than  was  provided  by  the  Committee,  and  even 
Members  of  the  Committee  disagreed  as  to  the  nature  of 
the  action  they  had  taken. 

Sanctions  short  of  expulsion  or  stripping  a 
Senator  of  seniority  are  largely  symbolic.   As  to  these 
symbolic  sanctions,  the  major  distinction  is  between 


*°  S.  Rep.  337,  96th  Cong.,  1st  Sess .  17-18  (1979);  S. 

Res.  249,  96th  Cong.,  1st  Sess.  (1979). 
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discipline  imposed  by  the  Ethics  Committee  and  discipline 
imposed  by  the  full  Senate.   Historically,  any  form  of 
discipline  by  the  full  Senate  has  been  regarded  as  a 
"censure"  by  the  Senate  parliamentarian,  regardless  of 
the  term  used  in  meting  out  the  sanction.'" 

The  Senate  snould  return  to  the  basic  and 
easily  understood  delineation  between  sanctions  imposed 
by  the  Committee  and  those  imposed  by  the  full  Senate. 
Violations  (other  than  those  that  are  de  minimis)  should 
lead  to  one  of  the  following  outcomes,  depending  on  the 
level  of  seriousness  of  the  offense:  for  significant,  but 
less  serious  violations,  the  Committee  should  be  empow- 
ered to  issue  a  letter  of  disapproval,  or  to  reprimand  a 
Senator  without  obtaining  the  agreement  of  the  respon- 
dent;*^ for  significant,  serious  violations,  the  full 
Senate  may  censure  the  respondent;  and  for  the  most 
serious  violations,  the  full  Senate  may  take  action 
against  the  respondent,  either  to  expel  the  Senator  or  to 
recommend  that  he  or  she  be  stripped  of  party  seniority 
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For  example,  in  1979,  the  full  Senate  "denounced" 
Senator  Talmadge,  but  that  action  was  recorded  as  a 
"censure"  by  the  parliamentarian.   See  Floyd 
Riddlck,  Senate  Procedure.  S.  Doc.  97-2,  97th  Cong., 
1st  Sess.  at  219. 

As  outlined  in  Appendix  A,  the  Senator  would  have 
the  right  to  appeal  a  Committee  reprimand. 
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unilaterally  a  reprimand  or  letter  of  disapproval  at  the 
close  of  an  investigation.   The  interests  of  the  individ- 
ual respondent  would  be  preserved  as  well  under  this 
system,  because  he  or  she  would  retain  a  right  to  appeal 
a  Committee  reprimand. 

In  sum,  if  tne  Committee  could  issue  a  repri- 
mand or  impose  restitution  without  the  consent  of  the 
respondent,  a  higher  percentage  of  cases  would  be  re- 
solved at  the  Committee  level  without  embroiling  the  full 
Senate  in  the  dispute.   Negotiations  with  the  respondent 
over  the  appropriate  sanction  also  would  be  minimized  or 
eliminated,  because  the  options  would  be  limited  and  his 
or  her  consent  would  not  be  required.   For  all  these 
reasons,  a  simplified,  clarified  system  of  sanctions 
would  be  more  expeditious  as  well  as  more  credible. 

H.    The  Senate  Should  Not  Pass  A  "Police  Code"  To 
Govern  Unethical  Conduct. 

It  has  been  suggested  that  the  Senate  should 
pass  a  detailed  code  of  ethics  containing  rules  describ- 
ing specific  conduct  that  would  constitute  improper 
behavior  subject  to  discipline  by  the  Ethics  Committee. 
In  this  regard,  the  House  Code  of  Conduct  has  been  held 
up  as  a  model.   While  I  believe  the  Senate  would  be  well- 
served  by  providing  additional  guidance  to  Members  con- 
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or  positions  of  responsibility  within  the  Senate.   In 
appropriate  cases,  fines  or  restitution  could  be  imposed 
by  either  the  Committee  or  the  full  Senate.   The  only  two 
symbolic  sanctions,  however,  would  be  "reprimand"  (im- 
posed by  the  Committee)  or  "censure"  (imposed  by  the  full 
Senate) .   If  this  system  were  adopted  and  consistently 
applied,  the  public  and  the  Senate  would  soon  come  to 
realize  that  less  severe  transgressions  would  be  subject 
to  a  "reprimand, "  more  severe  violations  would  be  subject 
to  "censure"  by  the  full  Senate,  and  the  most  serious 
violations  would  result  in  expulsion  or  loss  of  seniori- 
ty. 

It  also  is  extremely  important  that  the  Ethics 
Committee  be  empowered  to  issue  a  reprimand  or  letter  of 
disapproval  without  obtaining  the  consent  of  the  respon- 
dent.  If  the  Committee  is  not  given  this  authority,  the 
full  Senate  will  be  embroiled  in  many  cases  where  such 
involvement  is  not  really  necessary,  and  many  cases  will 
not  be  disposed  of  in  an  expeditious  manner.   Two  major 
objectives  of  reforming  ethics  procedures  --  hastening 
the  resolution  of  complaints  and  freeing  Senators  from 
time-consuming  discipline  cases  so  that  they  may  devote 
more  time  emd  attention  to  legislative  affairs  --  would 
thus  be  served  by  authorizing  the  Committee  to  issue 

44 


60 


cerning  proper  conduct,  I  believe  it  should  also  retain 
its  discretion  to  sanction  improper  conduct  that  reflects 
upon  the  Senate,  even  if  such  conduct  does  not  violate  a 
particular  law  or  Senate  rule. 

When  the  Senate  originally  enacted  an  ethics 
enforcement  regime  in  the  1960's,  it  expressly  rejected 
the  notion  that  every  conceivable  ethics  violation  could 
be  spelled  out  in  a  rule.   In  passing  Senate  Resolution 
338,  from  which  the  Ethics  Committee's  authority  derives, 
the  Senate  adopted  some  specific  rules  of  conduct,  but  at 
the  same  time,  gave  the  Committee  the  jurisdiction  to 
investigate  not  just  violations  of  these  rules,  but  other 
"improper  conduct  which  may  reflect  upon  the  Senate"  as 
well.« 

Indeed,  during  the  floor  debate  that  led  to  the 
passage  of  this  resolution,  the  Senate  had  before  it  a 
proposal  to  limit  the  Committee's  authority  to  violations 
of  specified  Senate  rules.   Senator  Cooper,  however, 
offered  as  an  alternative  the  language  authorizing  the 
Committee  to  investigate  "improper  conduct  which  may  re- 


*^         See  S.  Res.  338  §  2(a)(1);  110  Cong.Rec.  16939 

(1964);  S.  Rep.  No.  1125,  88th  Cong.,  2d  Sess.  at  1, 
13  (1963)  . 
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fleet  upon  the  Senate."**  Senator  Case  explained  that 
under  Senator  Cooper's  amendment,  the  Committee  "would 
not  be  limited  to  alleged  violations  of  Senate  rules,  but 
it  would  take  into  account  all  improper  conduct  of  anv 
kind  whatsoever."*^  The  Senate  also  later  recognized  that 
the  rules  it  had  promulgated  did  not  and  could  not  "re- 
place that  great  body  of  unwritten  but  generally  accepted 
standards  that  will,  of  course,  continue  in  effect."* 

The  wisdom  behind  the  Senate's  early  choice  not 
to  write  a  "police  code"  for  ethical  conduct  is  reflected 
in  the  words  of  Senator  William  J.  Fulbright,  who,  during 
a  debate  in  the  1950 's  regarding  conflicts  of  interest, 
stated  as  follows: 

One  of  the  most  disturbing  aspects  of  this 
problem  of  moral  conduct  is  the  revelation 
that  among  so  many  influential  people, 
morality  has  become  identical  with  legali- 
ty.  We  are  certainly  in  a  tragic  plight 
if  the  accepted  standard  by  which  we  mea- 
sure the  integrity  of  a  man  in  public  life 
is  that  he  keeps  within  the  letter  of  the 
law.*' 


**    S.  Rep.  No.  1125,  88th  Cong.,  2d  Sess.  at  13. 

**    110  Cong.  Rec.  16933  (1964)  (en^Jhasis  added)  . 

**    114  Cong.  Rec.  6833  (1968) (comments  of  Senator  John 
Stennis) . 

*^  97  Cong.  Rec.  2905  (1951). 
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Senator  Fulbright  recognized  that  conduct  may  be  unethi- 
cal, or  may  bring  discredit  to  the  Senate,  even  though  it 
may  not  violate  any  written  rule  or  law.   Moreover,  the 
Senate  should  not  be  placed  in  the  position  of  having  to 
anticipate  every  possible  kind  of  misconduct  that  may 
occur,  before  it  can  discipline  those  who  by  such  miscon- 
duct call  the  Senate  into  disrepute. 

Even  in  the  House  Code  of  Conduct,  there  is  a 
catch-all  provision  very  similar  to  the  "improper  conduct 
that  may  reflect  upon  the  Senate"  provision  of  S.  Res. 
338.   Clause  1  of  House  Rule  XLIII  provides  that  "[a] 
Member,  officer,  or  employee  or  the  House  of  Representa- 
tives shall  conduct  himself  at  all  times  in  a  manner 
which  shall  reflect  creditably  on  the  House  of  Represen- 
tatives," and  this  provision  has  been  relied  upon  in 
several  cases  of  discipline  involving  Members  of  the 
House .  *• 


See,  e.g. .  House  Comm.  on  Standards  of  Official 
Conduct,  In  the  Matter  of  Representative  Gus  Savaoe. 
H.R.  Rep.  No.  397,  101st  Cong.,  2d  Sess .  13  (1990); 
House  Comm.  on  Standards  of  Official  Conduct,  In  the 
Matter  of  Representative  Qerrv  E.  Studds.  H.R.  Rep. 
No.  295,  88th  Cong.,  1st  Sess.  1  (1983);  House  Comm. 
on  Stemdards  of  Official  Conduct,  in  the  Matter  of 
Representative  Daniel  B.  Crane.  H.R.  Rep.  No.  296, 
98th  Cong.,  1st  Sess.  1  (1983) .  .,  ^  -  •  -    .-.^ 

4«    ^s.- 
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Moreover,  not  all  Members  of  the  House  believe 

that  its  reliance  on  a  detailed  Code  of  Conduct  has  been 

an  effective  tool  for  upholding  the  credibility  and 

integrity  of  that  body.   Representative  Lee  Hamilton  of 

Indiana  has  criticized  the  House  Code  as  concentrating 

too  much  on  technical  violations,  and  not  enough  on  broad 

ethical  principles: 

I  think  we  need  to  simplify  the  House  Code 
of  Official  Conduct  to  make  it  clear  what 
is  at  the  heart  of  it .   I  think  House 
enforcement  of  ethics  rules  has  gotten  off 
track  in  recent  years  and  we  have  become 
bogged  down  in  legalese,  with  very  techni- 
cal discussions  or  narrow  provisions  in 
the  rules  and  in  advisory  opinions. 

Instead,  I  think  our  major  focus  ought  to 
be  on  broad  standards  of  good  conduct  -- 
whether  or  not  a  particular  action  re- 
flects credit  or  discredit  on  this  House. 
.  .  .  We  have  strayed  from  the  original 
concept  here,  which  is  that  a  Member  ought 
to  act  in  such  a  way  that  he  or  she  re- 
flects credit  upon  this  institution.*' 

Regardless  of  what  rules  are  devised  and  pro- 
mulgated to  govern  the  conduct  of  Senators,  the  Senate 
must  retain  the  authority  to  discipline  conduct  that  does 
not  technically  violate  a  written  law,  rule  or  regula- 
tion, but  which  nonetheless  constitutes  an  abuse  of  power 


*'    Representative  Hamilton's  remarks  were  made  at 

Hearings  Before  The  Bipartisan  Task  Force  On  Ethics, 
U.S.  House  of  Representatives,  G.P.O.  Print  23-128 
(1989) . 
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or  so  poorly  reflects  upon  the  Senate  as  to  bring  dis- 
credit to  that  institution.   After  all,  the  Senate  has 
recognized  that  "A  public  office  is  a  public  trust,"  and 
that  a  Senator  is 

entrusted  with  public  power  by  the  people; 
that  the  officer  holds  this  power  in  trust 
to  be  used  only  for  their  benefit  and 
never  for  the  benefit  of  himself  or  of  a 
few;  and  that  the  officer  must  never  con- 
duct his  own  affairs  so  as  to  infringe  on 
the  public  interest.** 

The  Senate  cannot  anticipate  and  devise  a  rule 
against  every  possible  manner  in  which  its  Members  or 
employees  may  attempt  to  abuse  the  public  trust,  and  it 
should  not  try  to  do  so.   Rather,  Senators  should  be  made 
aware  that  they  are  responsible  at  all  times  for  conduct- 
ing themselves  not  just  in  conformity  with  the  letter  of 
the  law  and  the  rules  of  the  Senate,  but  with  the  spirit 
of  the  law  and  the  rules  as  well,  and  to  refrain  from 
engaging  in  misconduct  that  reflects  discredit  on  the 
institution.*'  :-  ,  >c   -^!    ..-- 


so 
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S.  Res.  266,  90th  Cong.,  2d  Sess .  at  1  (1968). 

See,  e.g..  Durenberger  Report  at  14;  Cranston  Report 
at  5;  S.  Rep.  No.  1175,  88th  Cong.,  2d  Sess.  66 
(1966)  (Senate  Rules  Committee  investigation  of 
Bobby  Baker) . 
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APPENDK  A 


OUTUNE  OF 
PROPOSED  SENATE  ETHICS  PROCEDURES 


Submitted  by 
Rober-_  S.  Bennett,  Esq. 


I.  COMPOSITION  OF  SELECT  COMMITTEE  ON  ETHICS 

The  Ethics  Committee  would  be  composed  of  six 
current  Members,  equally  divided  between  Republicans 
and  Democrats,  with  a  Chair  selected  from  the 
majority  party  and  a  Vice-Chair  selected  from  the 
minority  party. 

II.  THE  INVESTIGATION  PHASE 

A.    Initiating  An  InveBtiaation. 

1 .    Receipt  Of  Allegations: 

When  the  Committee  receives  a  complaint,  or 
when  it  becomes  aware  of  information  in  any 
other  form  suggesting  that  a  Member,  officer  or 
employee  of  the  Senate  has  violated  a  law,  rule 
or  regulation,  or  has  engaged  in  improper 
conduct  that  reflects  upon  the  Senate,  it  will 
promptly  review  said  allegations  to  determine 
whether  an  investigation  is  warranted.   All 
complaints  received  shall  be  investigated 
unless  they  are  not  credible  on  their  face,  or 
unless  they  fail  to  state  a  violation  that  is 
within  the  jurisdiction  of  the  Committee. 

Authority  for  making  this  determination  may  be 
delegated  to  the  Chair  and  Vice-Chair,  acting 
jointly.   A  determination  to  proceed  with 
investigating  a  complaint  shall  be  made  no  more 
than  two  weeks  after  the  complaint  is  received. 
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2 .    Appointment  Of  Outside  Counsel : 

If  the  Committee  decides  to  initiate  an 
investigation,  it  shall  retain  outside  counsel 
to  conduct  said  investigation,  unless  the 
Committee  determines  that  the  use  of  outside 
counsel  is  not  necessary  in  the  particular 
case.   In  cases  where  the  Committee  has 
determined  that  an  outside  counsel  is  not 
necessary,  a  Committee  staff  counsel  shall  be 
designated  to  be  responsible  for  managing  the 
investigation. 

B.    Notice  To  The  Respondent  And  The  Public. 

1.  Notice  To  The  Respondent: 

Within  five  days  of  a  decision  by  the  Committee 
to  proceed  with  an  investigation,  the 
respondent  shall  be  notified.   If  the 
investigation  is  initiated  on  the  basis  of  a 
complaint,  such  notice  shall  consist  of  a  copy 
of  said  complaint  and  any  other  information 
that  the  Committee  deems  appropriate.   If  the 
investigation  is  initiated  on  the  basis  of 
information  which  reached  the  Committee  in  some 
form  other  than  a  complaint,  such  notice  shall 
consist  of  a  summary  of  the  allegations  against 
the  respondent,  and  any  other  information  that 
the  Committee  deems  appropriate.   Regardless  of 
whether  the  investigation  is  initiated  on  the 
basis  of  a  complaint  or  some  other  information, 
the  notice  shall  also  include  a  reference  to 
any  specific  law,  rule  or  regulation  at  issue, 
and/or  shall  identify  whether  the  conduct  under 
investigation  is  alleged  to  be  improper  conduct 
-'"       that  reflects  upon  the  Senate . 

2.  Notice  To  The  Public: 

ici  '  -   The  Committee  may,  at  its  discretion,  issue  a 
public  statement  announcing  that  it  is 
..  conducting  an  investigation  into  the  conduct  of 
the  respondent . 
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C.  Conducting  The  Investigation. 

1 .  The  Purpose  Of  An  Investigation: 

The  purpose  of  an  investigation  is  to  determine 
whether  a  violation  within  the  Committee's 
jurisdiction  has  occurred,  and  if  so,  to 
determine  the  appropriate  sanction,  if  any. 

2 .  Duration  Of  An  Investigation: 

The  investigation  shall  be  as  brief  or  as  long 
as  necessary  to  make  a  determination  as  to 
whether  a  violation  has  occurred  that  is  within 
the  jurisdiction  of  the  Committee.   In  no 
event,  however,  shall  the  Committee  issue  a 
final  report  of  investigation  more  than  six 
months  from  the  date  the  Committee  decided  to 
initiate  the  investigation,  unless  the 
Committee  determines  by  majority  vote  that  it 
is  necessary,  for  good  cause  shown,  to  extend 
the  investigation  for  a  specified  period. 

3 .  The  Scope  Of  The  Investigation: 

An  investigation  may  include  any  inquiries, 
interviews,  sworn  statements,  depositions  and 
subpoenas  for  documents  or  testimony  that  the 
Chair  and  Vice  Chair  deem  appropriate  to  obtain 
information  relevant  to  the  determination  of 
the  investigation. 

D.  The  Reepondent'B  Riahte. 

1.  The  Right  To  Counsel : 

The  respondent  has  the  right  to  be  represented 
by  an  attorney  of  his  or  her  choosing 
throughout  the  Committee's  investigation. 

2.  The  Right  To  Be  Heard: 

..  During  the  course  of  the  investigation,  the 
Committee  shall  accord  the  respondent  at  least 
one  opportunity  to  be  respond  to  the 
allegations.   This  opportunity  shall  be  in 
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writing  or  in  person,  or  both,  at  the 
respondent's  discretion. 

3 .    The  Right  To  Bring  Evidence  To  The  Committee's 
Attention : 

The  respondent  may  at  any  time  during  an 
investigation  submit  relevant  evidence, 
including  but  not  limited  to  documents, 
affidavits,  transcripts  of  sworn  statements 
from  other  proceedings,  video  or  oral  tape 
recordings,  or  any  other  records,  to  the 
Committee.   The  respondent  may  also  direct  the 
Committee's  attention  to  the  existence  of 
witnesses  and  records  that  have  information 
relevant  to  the  investigation,  and  request  that 
the  Committee  take  steps  to  obtain  that 
information. 

E.    Counsel ' b  Report . 

1 .  Submission  Of  A  Report: 

After  completing  the  investigation,  the  outside 
or  staff  counsel  responsible  for  the 
investigation  shall  submit  to  the  Committee  a 
confidential  report  stating  his  or  her  findings 
of  fact  with  respect  to  whether  a  violation 
occurred  that  was  within  the  Committee's 
jurisdiction,  and  if  requested,  recommendations 
as  to  how  the  matter  should  be  resolved.   This 
report  shall  be  submitted  sufficiently  in 
advance  of  the  six-month  deadline  to  give  the 
Committee  a  reasonable  period  within  which  to 
act  on  the  findings. 

2 .  Notice  To  The  Respondent: 

The  Committee  may,  at  its  discretion,  make  all 
or  part  of  the  aforementioned  counsel's  report 
available  to  the  respondent,  and  provide  the 
respondent  an  opportunity  to  respond  thereto, 
':'  ..  in  writing  or  in  person,  or  both. 
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Dispoaition  Of  An  Invstlaation. 

1.    Dismissal  Or  Discipline: 

Upon  review  of  the  counsel's  report,  any 
response  thereto  from  the  respondent,  and  the 
entire  record  compiled  as  part  of  the 
investigation,  and  taking  into  consideration 
any  advice  it  may  solicit  from  outside  or  staff 
counsel,  the  Committee  by  majority  vote  may 
make  one  of  uhe  following  determinations: 

a.  Dismissal ; 

The  Committee  may  find  that  there  is 
insufficient  evidence  that  a  violation 
occurred  that  was  within  its  jurisdiction, 
and  in  such  case,  shall  dismiss  the 
complaint  or  allegation  against  the 
respondent . 

b.  De  Minimis  Violation; 

The  Committee  may  find  that  a  violation 
occurred,  but  that  the  violation  was 
inadvertent,  technical,  or  otherwise  ^ 
minimis  in  nature,  and  thus  not  deserving 
of  sanction. 

c.  Letter  Of  Disapproval: 

The  Conmtittee  may  find  that  a  violation 
occurred  and  that  such  violation  warranted 
a  letter  to  the  respondent  expressing  the 
Committee's  disapproval  of  his  or  her 
conduct . 

d.  Reprimand : 

The  Committee  may  find  that  a  violation 
occurred,  and  that  such  violation  was 
sufficiently  serious  as  to  warrant  a 
formal  reprimand.   The  respondent  may 
appeal  such  a  determination,  as  described 
in  Part  III  below. 
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e .    Recommendation  of  Discipline  By  The  Full 
Senate : 

The  Committee  may  find  that  there  is 
substantial,  credible  evidence  that  a 
violation  occurred,  and  that  the  violation 
was  so  serious  as  to  warrant  a 
recommendation  that  the  full  Senate 
denounce  or  expel  the  respondent,  and/or 
that  it  recommend  to  the  appropriate  party 
conference  that  the  respondent  be  stripped 
of  seniority  or  positions  of 
responsibility  within  the  Senate. 

2.    Fines  And  Restitution; 

The  Committee  may  in  its  discretion  also  impose 
fines  or  restitution  in  cases  where  monetary 
loss  or  financial  malfeasance  is  a  factor,  or 
in  cases  where  fines  or  restitution  are  for  any 
other  reason  deemed  appropriate  sanctions. 

6.    PiTHTll  T?1M'fi*'*rTT  BTF't^rt 

Upon  making  its  determination  as  to  the  disposition 
of  the  investigation,  the  Committee  will  issue  a 
report  describing  the  nature  of  the  allegations,  the 
,    Committee's  disposition  of  the  allegations,  and  the 
reasons  therefore .   Such  report  shall  be  made  public 
unless  the  Committee  determines  by  majority  vote 
that  all  or  parts  of  it  should  remain  confidential, 
and  copies  shall  be  provided  to  the  respondent  and 
.  con^lainant,  if  auiy.   In  cases  where  the  matter  is 
: ,   referred  to  a  separate  committee  for  further  action 
(see  Parts  III-IV  below),  a  copy  of  this  report 
shall  also  be  made  available  to  that  committee. 

III.   APPEALS  FROM  COHMITTEB  RKPRIHAMD 

A.   Notice  Of  Appeal. 

If  the  Ethics  Committee  issues  a  reprimand  against  a 
respondent,  he  or  she  may  notify  the  Committee  that 
he  or  she  intends  to  appeal  that  determination,  by 
filing  a  notice  of  appeal  within  ten  days  of  the 
Committee's  release  of  the  Final  Committee  Report. 
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B.  Referral  To  S«p*r>te  Aop«als  Camm**-*-^^ 

Upon  receipt  of  such  notice  of  appeal,  the  Ethics 
Committee  shall  notify  the  Senate  leadership,  who 
shall  appoint  a  separate  Committee  consisting  of  six 
sitting  Members,  three  from  each  party,  to  review 
the  appeal .   Upon  designation  of  the  appeals 
committee,  the  Ethics  Committee  shall  forward  to  it 
copies  of  its  final  report,  and  shall  make  available 
to  the  appeals  committee  the  entire  record  in  the 
matter,  including  the  counsel's  report  and  the 
respondent's  response  thereto,  if  any. 

C.  Appeala  Coamittee  ProceedinoB. 

1.  Submission  Bv  The  Parties: 

The  appeals  committee  may,  if  it  deems  it 
appropriate  or  necessary,  solicit  written 
and/or  oral  submissions  from  the  respondent  and 
the  outside  or  staff  counsel  for  the  Ethics 
Committee,  concerning  the  appropriate 
disposition  of  the  case. 

2 .  Hearings  •■ 

If  the  appeals  committee  deems  it  necessary  or 
appropriate,  it  may  hold  hearings,  pursuant  to 
the  procedures  described  in  Parts  IV(B-C) 
below.   Before  submitting  a  recommendation  to 
the  full  Senate  that  the  respondent  be 
censured,  expelled  or  that  the  Senate  recommend 
to  the  appropriate  party  conference  that  the 
respondent  be  stripped  of  seniority  or  removed 
from  positions  of  responsibility,  the  appeals 
committee  must  accord  the  respondent  an 
opportunity  for  an  adjudicatory  hearing, 
pursuant  to  the  procedures  described  in  Parts 
IV(B-C)  below. 

D.  DiBPoeition  Of  An  Appeal. 

1.   .Dismissal  Or  Discipline: 

Upon  consideration  of  the  record  below; 
submissions  by  the  respondent  and  outside  or 
Ethics  Committee  counsel,  if  any;  and  the 
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records  of  the  hearing,  if  any;  the  appeals 
committee  may  make  one  of  the  following 
determinations : 

a.  That  there  was  insufficient  evidence  that 
a  violation  occurred  that  was  within  the 
jurisdiction  of  the  Ethics  Committee,  and 
that  the  matter  therefore  should  be 
dismissed; 

b.  That  a  reprimand  was  too  severe  and  that 
a  letter  of  disapproval  was  the 

app  r op  r  i  a  t  e  r eme  dy ; 

c .  That  a  reprimand  was  the  appropriate 
remedy ;  or 

d.  That  there  was  clear  and  convincing 
evidence  that  a  violation  had  occurred  and 
that  the  matter  should  be  referred  to  the 
full  Senate  with  a  recommendation  that  the 
respondent  be  censured,  expelled  and/or 
that  the  Senate  recommend  to  the 
appropriate  party  leadership  that  the 
respondent  be  stripped  of  seniority  or 
positions  of  responsibility.   (This 
recommendation  cannot  be  made  except  after 
the  appeals  committee  has  accorded  the 
respondent  an  opportunity  for  an 
adjudicatory  hearing.) 

2 .    Fines  And  Restitution: 

The  appeals  committee  may  in  its  discretion 
also  impose  fines  or  restitution  in  cases  where 
monetary  loss  or  financial  malfeasoince  is  a 
factor,  or  in  cases  where  fines  or  restitution 
"   -       are  for  any  other  reason  deemed  appropriate 
sanctions . 

B.    Report  Of  Dieposition  Of  Appeal. 

Upon. conclusion  of  an  appeal,  the  appeals  committee 
shall  prepare  a  report,  in  the  manner  as  prescribed 
for  a  report  in  Rule  5(f)  of  the  current  Ethics 
Committee  rules .   Such  report  shall  be  made  public 
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unless  the  Committee  determines  by  majority  vote 
that  it  should  remain  confidential. 

F.    Time  Limit. 

The  Report  Of  Disposition  Of  Appeal  shall  be  issued 
no  later  than  three  months  from  the  date  that  the 
Ethics  Committee  referred  the  appeal  to  the  Senate 
leadership,  or,  in  cases  where  a  hearing  is  held,  no 
later  than  three  months  from  the  conclusion  of  the 
hearing.   The  time  may  be  extended  for  a  specified 
period  by  majority  vote  of  the  appeals  committee, 
for  good  cause  shown. 

rV.   THE  HEARING  PHASE 

A.  Referral  To  Separate  Hearing  Committee. 

If  the  Ethics  Committee  at  the  end  of  the 
investigation  phase  determines  that  there  is 
substantial,  credible  evidence  that  a  violation 
within  the  jurisdiction  of  the  Committee  has 
occurred,  and  that  such  violation  warrants  a 
recommendation  to  the  full  Senate  that  the 
respondent  be  censured  or  expelled,  or  that  the 
Senate  recommend  to  the  appropriate  party  leadership 
that  the  respondent  be  stripped  of  seniority  or 
positions  of  responsibility,  it  shall  so  notify  the 
Senate  leadership,  who  shall  appoint  a  separate 
Committee  consisting  of  six  sitting  Members,  three 
from  each  party,  to  hold  hearings  in  the  matter. 
Upon  designation  of  the  hearing  committee,  the 
Ethics  Committee  shall  forward  to  the  hearing 
committee  copies  of  its  final  report,  and  shall  make 
availeible  to  the  hearing  committee  the  entire  record 
in  the  matter,  including  the  counsel's  report  and 
the  respondent's  response  thereto,  if  any. 

B.  Hearing  ProcedvireB. 

The  hearing  committee  will  hold  hearings  pursuant  to 
the  procedures  prescribed  in  Rule  6  of  the  Ethics 
Committee's  current  Rules  of  Procedure.   Prior  to 
any  hearing,  the  Committee  shall  issue  an  order 
outlining  any  supplemental  or  special  hearing 
procedures.   The  hearings  must  be  adjudicatory  in 
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nature  if  either  the  respondent  or  the  Ethics 
Committee  so  requests. 

C.  The  Role  Of  Coiinsel . 

The  outside  or  staff  counsel  who  managed  the  Ethics 
Committee  investigation  shall  present  the  evidence 
at  hearing,  and  shall  be  an  advocate  for  the  Ethics 
Committee's  conclusion  that  there  was  sxibstantial, 
credible  evidence  that  a  violation  within  the 
jurisdiction  of  tne  Committee  had  occurred.   The 
respondent  also  may  be  represented  by  counsel  at 
this  proceeding. 

D.  DispoBition  Of  Matter  By  Hearing  Committee. 

1 ,    Dismissal  Or  Discipline: 

Upon  completion  of  hearings,  and  upon  review  of 
any  additional  submissions  or  evidence 
requested  or  obtained  by  the  hearing  committee, 
the  hearing  committee  may  make  one  of  the 
following  determinations: 

a.  Dismissal : 

The  hearing  committee  may  find  that  there 
is  insufficient  evidence  that  a  violation 
occurred  that  was  within  the  jurisdiction 
of  the  Ethics  Committee,  and  in  such  case, 
shall  dismiss  the  complaint  or  allegation 
against  the  respondent . 

b.  De  Minimis  Violation: 

The  hearing  committee  may  find  that  a 
violation  occurred,  but  that  the  violation 
was  inadvertent,  technical,  or  otherwise 
de  minimis  in  nature,  and  thus  not 
deserving  of  sanction. 

c .  Letter  Of  Disapproval: 

The  hearing  committee  may  find  that  a 
violation  occurred  and  that  such  violation 
warranted  a  letter  to  the  respondent 
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expressing  the  hearing  committee's 
disapproval  of  his  or  her  conduct . 

d.  Reprimand : 

The  hearing  committee  may  find  that  a 
violation  occurred,  and  that  such 
violation  was  sufficiently  serious  as  to 
warrant  a  formal  reprimand. 

e .  Recommendation  of  Discipline  By  The  Full 
Senate : 

The  hearing  committee  may  find  that  there 
is  clear  and  convincing  evidence  that  a 
violation  occurred,  and  that  the  violation 
was  so  serious  as  to  warrant  a 
recommendation  that  the  full  Senate 
denounce  or  expel  the  respondent,  and/or 
that  the  Senate  recommend  to  the 
appropriate  party  conference  that  the 
respondent  be  stripped  of  seniority  or 
positions  of  responsibility  within  the 
Senate . 

2 .    Fines  and  Restitution: 

The  hearing  committee  may  in  its  discretion 
also  impose  fines  or  restitution  in  cases  where 
monetary  loss  or  financial  malfeasance  is  a 
factor,  or  in  cases  where  fines  or  restitution 
are  for  any  other  reason  deemed  appropriate 
Semctions. 

Report  Of  Hearing  Committee. 

Upon  conclusion  of  the  hearings,  the  hearing 
committee  shall  prepare  a  report  in  the  manner  as 
currently  prescribed  in  Rule  5(f)  of  the  current 
Ethics  Committee  rules.   Such  report  shall  be  made 
public  unless  the  Committee  determines  by  majority 
vote  that  all  or  parts  of  it  should  remain 
confidential . 
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Time  Limit. 

The  Report  of  the  Hearing  Committee  shall  be  issued 
no  later  than  three  months  from  the  date  that  the 
Ethics  Committee  referred  the  matter  to  the  Senate 
leadership,  or,  in  cases  where  a  hearing  is  held,  no 
later  than  three  months  from  the  conclusion  of  the 
hearing.   The  time  may  be  extended  for  a  specified 
period  by  majority  vote  of  the  hearing  committed, 
for  good  cause  shown. 

RULE  AGAINST  EX  PARTE  CONTACTS 

At  no  time  during  an  investigation  shall  Members  of 
the  Ethics  Committee  have  any  communications  with 
the  respondent  or  with  other  Members  acting  on 
behalf  of  the  respondent  concerning  matters  that  are 
the  subject  of  the  investigation.   At  no  time  during 
the  pendency  of  an  appeal  or  hearing  shall  Members 
of  the  appeal  or  hearing  committee  have  any 
communications  with  the  respondent  or  with  other 
Members  acting  on  behalf  of  the  respondent 
concerning  matters  that  are  the  subject  of  the 
pending  appeal  or  hearing.   All  communications 
between  the  respondent  and  said  committees  about  a 
pending  investigation,  appeal  or  hearing  shall  be  on 
the  record  or  shall  be  conducted  through  counsel. 
Any  contact  with  any  Committee  Member  by  either  the 
respondent  or  other  Members  acting  on  his  or  her 
behalf  shall  be  recorded  and  placed  in  the  record. 
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Chairman  Bryan.  Thank  you  very  much,  Mr.  Bennett. 
Mr.  Saxon,  we  will  now  hear  from  you,  sir. 

STATEMENT  OF  JOHN  SAXON,  BIRMINGHAM,  ALABAMA. 

Mr.  Saxon.  Thank  you,  Mr.  Chairman.  I  appreciate  the  opportu- 
nity to  testify,  although  I  can  say  I  have  never  b-^n  more  uncer- 
tain about  the  wisdom  of  being  in  the  middle  today.  Normally,  that 
is  a  safe  position  to  take  in  Washington.  But  between  these  two 
gentlemen,  who  have  been  adversaries,  I'm  not  so  sure. 

The  work  of  this  Commission  is  very  important,  as  you  outlined, 
Mr.  Chairman.  Both  to  maintain  high  standards  and  to  ensure  fair- 
ness to  the  members.  And  so  I  appreciate  the  opportunity,  hopeful- 
ly, to  contribute  to  your  deliberations. 

I  do  reflect  with  great  fondness  on  this  institution  and  on  the 
Select  Committee  on  Ethics.  I  served  from  1980  to  1983  on  the  staff 
of  the  Committee,  first  under  Chairman  Heflir:  from  my  home 
state,  but  after  that  under  Chairman  Wallop  and  also  Chairman 
Stevens.  And  I  worked  with  the  Committee  when  we  were  deliber- 
ating and  considering,  pursuant  to  S.  Res.  109,  authored  by  former 
Senator  Lowell  Weicker,  the  revisions  to  the  Senate's  Code  of  Offi- 
cial Conduct.  During  that  process,  we  did  examine  some  of  the  pro- 
cedural aspects  of  the  Committee's  work. 

During  my  tenure  with  the  Committee  staff,  we  were  involved  in 
two  investigations,  those  of  former  Senator  Howard  Cannon  of 
Nevada,  that  investigation  was  taken  care  of  by  the  electoral  proc- 
ess in  the  1982  elections;  and  then  the  investigation  of  Senator 
Harrison  Williams,  which  Mr.  Bennett  has  talked  about. 

I  wish  to  just  say  finally,  that  I  very  much  enjoyed  working  with 
Senator  David  Pryor  and  with  Senator  Ted  Stevens  and  with  Bob 
Bennett  during  that  period.  I  do  have  a  love  of  this  institution  and 
a  respect  for  its  members,  and  it  runs  deep. 

And  so  I  would  simply  begin  with  that  observation. 

In  my  prepared  testimony,  the  written  testimony,  I  have  provid- 
ed a  more  philosophical  statement  with  context  and  background 
that  I  hope  will  be  useful.  I  would  simply  highlight  two  observa- 
tions from  it  before  I  depart. 

One  is  that  we  are  in  a  period  in  which  public  officials  at  all 
levels  find  themselves  in  a  new  era  where  there  is  precious  little,  if 
any,  opportunity  for  public  atonement  after  a  scandal  breaks. 
Public  life  often  permits  only  one  slip-up,  and  often  times  no  slip- 
ups. 

Therefore,  it  is  exceedingly  important,  as  I  think  you  all  under- 
stand, that  when  charges  are  brought,  they  be  dealt  with  as  expedi- 
tiously as  possible,  and  sensitively,  and  as  fairly  as  possible.  If 
we've  got  scandals  in  our  midst,  we've  got  to  expose  them  and  get 
rid  of  them.  And,  at  the  same  time,  if  not,  then  let's  not  sully  good 
reputations  of  dedicated  men  and  women  who  are  serving  in  the 
Senate. 

The  second  observation  that  I  developed  in  the  prepared  state- 
ment that  I  do  want  to  emphasize  is  that  any  of  the  changes  that 
this  Commission  recommends  to  the  Senate  should  be  considered 
within  a  broad  framework  of  the  goals  of  any  ethics  regulatory 
scheme.  While  Mr.  Bennett  outlined  for  you  three  goals  of  such  a 
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scheme,  in  my  prepared  text  I  offer  nine  possible  goals  that  any 
ethics  regulatory  scheme  could  serve. 

I  am  not  going  to  delve  into  all  of  them  now,  but  simply  mention 
two  of  them  that  are  perhaps  the  most  important.  That  is  that  we 
do  maintain  an  enhanced  public  confidence  in  government,  both 
the  institution  and  the  individuals,  and  the  process.  And  that  we 
treat  all  parties  fairly,  protecting  individual  reputations  from 
undue  criticism. 

I  would  suggest,  if  time  permits,  that  you  examine  those  goals. 
They  are  in  the  prepared  testimony  at  pages  7  through  9.  You  may 
disagree  with  the  listing,  but  I  think  at  least  some  brief  period  of 
your  deliberations  as  a  Commission  might  be  addressed  to  what  is 
it  that  we're  trying  to  serve.  Because  I  think  it  has  already  been 
pointed  out  by  Bob  Bennett  that  the  goals  of  fairness  to  the 
member,  and  preserving  the  integrity  of  the  institution  can  often 
and  do  conflict. 

Now,  let  me  look  to  the  questions  that  were  presented  to  us  by 
the  staff  of  the  Commission,  because  I  think  that  outlines  the  best 
framework  for  getting  into  some  particulars. 

The  first  question  is,  what  should  be  the  composition  of  the 
Select  Committee  on  Ethics,  starting  with  membership?  Should  it 
be  left  as  it  is  with  only  current  members  serving?  Let  me  address 
that.  And  I  am  quite  ambivalent  about  it. 

On  the  one  hand,  it  is  not  only  a  constitutional  duty,  as  you  all 
recognize,  to  consider  the  conduct  of  your  colleagues.  But  in  my 
opinion,  it  is  the  duty  of  service.  And  if  you  are  willing  to  serve  in 
this  body,  then  that  service  ought  to  carry  with  it  the  obligation  to 
pass  judgment,  if  necessary,  on  your  colleagues,  as  painful  and  as 
difficult  as  that  process  is. 

We  all  know  that  none  of  you  ran  for  office  to  be  here  to  be  hall 
monitors  for  the  United  States  Senate.  You  came  to  address  the 
deficit  or  foreign  policy  problems,  or  service  to  constituents,  a 
whole  host  of  things  that  have  nothing  to  do  with  passing  judgment 
on  your  colleagues.  But  that  is  a  necessary  function. 

On  the  other  hand,  we  all  know  that  service  on  the  Committee  is 
time  consuming,  it  interferes  with  the  substantive  duties  that 
brought  you  here,  and  the  ability  to  serve  your  constituents.  It  is 
quite  unpleasant,  and  it  can  also  be  very  awkward.  And  let  me 
here  reflect  on  the  observations  that  I  made  on  the  staff  in  the 
early  1980s,  when  we  had  a  situation  where,  of  the  six  members, 
Senator  Heflin  and  Senator  Pryor  had  been  elected  in  the  Class  of 
1978,  and  assumed  office  in  early  1979. 

When  Senator  Heflin  became  chairman  of  the  Ethics  Committee 
very  shortly  thereafter,  he  found  himself  as  chairman  in  the  situa- 
tion of  having  to  pass  judgment  on  Senator  Howard  Cannon,  who 
chaired  the  Commerce  Committee,  on  which  Senator  Heflin  sat. 
You  all  have  to  deal  with  each  other  as  colleagues.  And  I  don't 
think  any  more  elaboration  is  needed.  It  is  an  awkward  function. 

I  do  not  have  a  strong  recommendation  on  the  issue  of  whether 
you  should  go  outside  of  the  Senate  membership.  I  will  say  that  if 
you  do,  if  that  is  the  recommendation  that  as  a  Commission  you 
make  to  the  Senate,  I  think  whatever  panel  members  you  select 
should  be  sufficiently  familiar  with  the  legislative  process,  with  the 
standards,  with  traditions  of  service,  and  with  the  milieu  within 
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which  members  operate.  And  I  do  set  out  at  length  in  my  prepared 
statement  at  pages  15  to  20,  the  kind  of  environmental  factors  that 
1  thmk  the  outside  panelists  should  be  knowledgeable  of. 

I  thmk  in  that  regard,  if  you  do  go  down  that  path,  then  former 
members  are  certamly  the  most  likely  source  of  such  panelists,  and 
perhaps  the  only  source.  You  could  consider  elder  statesmen,  of 
whom  there  are  many  in  this  town,  for  their  wisdom  and  breadth 
of  experience,  their  unquestioned  integrity.  You  might  consider  re- 
tired federal  judges. 

But,  frankly,  I  think  their  approach,  not  because  they  don't  have 
the  wisdom  or  integrity  or  experience,  but  it  may  be  too  legalistic, 
and  It  may  be  devoid  of  the  kind  of  understanding  of  the  day-to-day 
dynamics  of  service  in  this  institution  that  it  carries  with  it. 

Let  me  point  out,  though,  that  if  you  resort  to  former  members, 
1  uu^  ^°^  ^°  anything  to  address  the  perceived  problem  of  the 
clubbiness  of  the  Senate  and  of  the  ethics  disciplinary  process,  be- 
cause the  very  members  whom  we  know  would  answer  such  a  call 
are  members  who  have  spent  time  here,  many  of  whom  are  still  in 
town.  And  I  don't  know  if  we  accomplish  anything  in  terms  of  the 
perception  that  we  have  gotten  outside  of  the  club. 

I  think  we  start  down  that  path,  because  these  former  members 
have  a  little  bit  different  perspective  once  they  leave  the  Senate. 
But  I  would  simply  say  I  don't  know  that  we  solve  that  problem 
completely. 

Finally,  I  think  we  run  the  risk  that  you  might  be  criticized  for 
shirking  your  responsibilities.  Senator  David  Pryor,  in  his  legisla- 
tive duties,  can  tell  you  an  awful  lot  about  contracting  out  govern- 
ment services.  But  I  am  not  sure  that  the  public  would  at  all  un- 
derstand that  this  is  one  that  should  be  contracted  out.  And  so  you 
op)en  yourselves  up  to  that  charge. 

I  would  simply  say  though,  by  analogy,  in  other  legal  institutions 
we  do  this  type  of  thing.  It  is  not  unusual  for  the  courts  to  resort  to 
special  masters.  And  I  have  never  heard  the  charge  that  a  judge  is 
abdicating  his  or  her  responsibility. 

The  chairman  was  Attorney  General  in  his  state.  If  it  is  like  Ala- 
bama, Senator  Bryan,  you  can  have  a  Special  Attorney  General  ap- 
pointed for  some  particular  purpose  by  choosing  a  member  of  the 
Bar.  And  no  one  ever  criticizes  an  Attorney  General.  So  maybe 
that  is  not  that  great  of  a  concern,  but  I  thought  I  would  flag  it. 
«r  n°H^^L^®  current  membership  of  the  Committee  be  expanded? 
Well,  I  think  first  you  need  to  answer  the  question  of  whether 
there  is  bifurcation.  That  assuming  there  are  no  other  changes 
made  to  the  panel  and  you  choose  not  to  bifurcate  functions,  I 
would  say  yes  there  should  be,  because  it  increases  your  ability  to 
analyze  very  complicated  matters. 

I  think  you  might  want  to  resort  to  subcommittees  if  you  don't 
go  the  bifurcation  route,  simply  to  accelerate  the  process  so  that 
these  matters  are  not  hanging  over  the  members.  That  change  by 
itself,  though,  I  think  is  relatively  insignificant. 

I  would  simply  point  out  that  under  no  circumstances  do  I  think 
that  the  bipartisan  composition  of  the  Committee,  whatever  the 
number  of  senators  it  has,  should  be  changed,  whether  it  is  three 
and  three,  four  and  four,  or  some  other  number.  That  is  an  impor- 
tant and  necessary  dimension,  and  I  think  it  has  worked  well.  And 
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I  would  suggest  that  you  continue,  under  any  scenario,  to  have  a 
Majority  party  chairman,  a  Minority  party  vice  chairman,  but  re- 
quire that  everything  the  Ethics  Committee  does  be  done  under 
two  signatures.  And  I  watched  Senator  Howard  Heflin  and  Senator 
Malcolm  Wallop  and  then  Senator  Ted  Stevens  and  Senator  Heflin 
do  that  very  capably. 

The  third  question  was  put,  should  the  membership  be  appomted 
to  reflect  specific  classes  of  members'  seniorities? 

In  a  nutshell,  I  think  that  it  should.  It  may  well  be  that  it  is 
simply  difficult  to  get  more  senior  members  to  serve  on  the  Com- 
mittee, but  all  classes  add  perspective,  insight,  and  wisdom.  An 
ideal  committee,  if  it  is  six  members,  would  be  two  in  their  first 
term,  two  in  their  second,  and  two  in  their  third,  or  some  variation. 
So  that  at  least  you  have  got^-you  might  have  two  within  their 
first  four  years  of  service,  two  with  at  least  six  years  of  service,  two 
with  at  least  ten  years  of  service. 

The  next  question,  should  service  be  on  a  rotating  basis  for  each 
case  with  different  members  serving  on  each  case?  Again,  that  is 
something  I  am  ambivalent  about.  On  the  pro  side,  it  sort  of  les- 
sens the  burden  of  service,  it  permits  decisions  to  proceed  more 
quickly.  If  you  had,  as  we  had  when  I  was  on  the  staff,  two  investi- 
gations at  once,  and  if  we  had  had  an  ability  for  one  group  of  mem- 
bers to  look  at  the  Cannon  case  and  another  group  to  look  at  the 
Williams  case,  they  both  would  have  proceeded  more  quickly. 

I  think  it  enhances  the  perspective  of  all  members  to  have  served 
on  this  Committee,  even  though  Senator  Lott's  smiling— it  is  a 
kind  of  dreadful  enhancement,  I  guess.  But  I  think  there  is  value 
to  serving  on  the  Committee  for  every  member  of  the  Senate. 

On  the  con  side,  there  is  value  to  continuity  of  service,  and  there 
is  value  to  consistency  of  standards  and  their  applications  to  specif- 
ic facts  and  circumstances.  You  may  lose  some  of  that  consistency 
if  you  have  two  different  panels  of  members  serving  at  any  one 
time.  But  I  am  ambivalent  on  that  and  have  no  specific  recommen- 
dation. „  ^  ,  -  -  -  ,, 

Should  former  members  and/or  staff  serve?  I  have  addressed  the 
former  member  question.  As  to  former  staffers,  if  you  go  to  an  out- 
side panel,  speaking  as  a  former  staffer,  I  would  have  to  say,  no. 
We  have  not  served  in  the  Senate,  we  have  not  been  elected  to  any- 
thing, we  have  not  stood  for  election,  we  have  not  had  to  face  con- 
stituents, contributors,  colleagues,  and  the  press.  And  I  think  until 
you  have  gone  through  all  of  that,  you  really  cannot  put  yourself 
in  the  shoes  of  the  member. 

That  is  not  your  only  requirement,  but  if  we  re  going  to  be  true 
to  the  goal  of  fairness,  I  don't  think  you  can  do  that  unless  you 
have  been  there.  It  certainly  would  create  awkwardness  jor  the 
former  boss  if  the  chairman,  who  had  his  conduct  being  judged  by 
Senator  Mitch  McConnell's  former  Legislative  Assistant,  I  think 
that  is  awkward.  And  then  frankly  I've  got  a  nagging  sense  about 
some  kind  of  inequality  to  that  occasion. 

Should  public  members  who  are  not  former  members  serve.'  1 
think  it  is  important,  as  I  said  earlier,  to  understand  the  legislative 
environment.  I  have  no  doubt  that  that  is  done  in  states  on  other 
kinds  of  governmental  boards  and  entities.  I  frankly  do  not  think 
that  I  would  recommend  that  to  you. 
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In  terms  of  procedures,  bifurcation,  I  do  not  disagree  I  think  with 
anything  Bob  Bennett  said.  And  from  reading  Jim  Hamilton's 
statement,  I  think  we're  all  in  agreement  that  there  should  be  bi- 
furcation. The  simplest  way  to  put  it,  as  I  learned  in  law  school, 
you  cannot  unring  a  bell.  And  once  you  have  heard  the  staff  come 
and  the  special  counsel  come,  in  largely  ex  parte  form,  and  present 
evidence  as  those  earlier  stages  are  unfolding,  you  cannot  forget 
that  when  it  becomes  time  to  put  on  your  adjudicatory  hat. 

I  would  have  no  objection  to  the  proposal  that  Senator  Warren 
Rudman  has  advanced.  There  may  be  some  workability  problems 
in  getting  an  entirely  separate  set  of  six  or  so  senators.  It  is  hard  to 
get  the  initial  six,  as  you  all  well  know.  I  don't  know  if  you  could 
get  six  more. 

But  if  you  could  overcome  that  problem,  I  think  that  what  he 
has  outlined,  and  for  that  matter  what  Bob  has  outlined,  would  be 
fine. 

There  are  some  things  that  were  suggested  to  us  by  way  of  ques- 
tions that  I  really  do  not  have  any  recommendations  on,  because  I 
am  not  aware  of  any  problem.  For  example,  should  the  means  for 
triggering  a  complaint  made  against  a  member  be  changed? 

I  do  not  think  so.  I  do  suggest  that  there  are  ways  to  handle  com- 
plaints that  are  politically  motivated.  If  it  is  not  a  sworn  com- 
plaint, or  even  if  it  is  a  sworn  complaint  and  you  don't  think  it  is 
appropriate,  I  would  suggest  that  you  do  what  Senator  Malcom 
Wallop  did  back  when  he  was  vice  chairman  and  the  Democrats 
were  in  control.  The  politically  motivated  complaint  came  from  a 
Republican  Party  in  a  state  out  in  his  neck  of  the  woods.  He  was 
outraged  that  the  Ethics  Committee  would  be  used  by  his  party  for 
partisan  purposes.  And  he  said  to  Senator  Howard  Heflin,  I  want 
to  handle  this  one  myself.  And  he  wrote  a  blistering  letter. 

So  if  you  use  your  judgment,  you  can  handle  complaints,  as  Bob 
outlined,  that  have  no  place. 

Let  me  quickly  go  to  the  issue  of  sanctions  and  say  that  I  think 
that  the  Committee  should  use  its  flexibility.  And  there  exists 
within  the  current  procedural  rules  a  mechanism  by  which  the 
Committee  can  do  something,  even  if  it  is  not  a  de  minimis  viola- 
tion, that  comes  short  of  a  full-blown  adjudicatory  hearing  and 
taking  it  to  the  Senate  floor.  I  think  the  exercise  of  the  judgment 
of  members  that  should  be  done  in  terms  of  sanctions,  I  will  defer 
to  Jim.  He  has  outlined  some  specific  terms  other  than  censure 
that  I  would  associate  myself  with.  I  think  that  is  appropriate. 

And  beyond  that,  I  will  be  glad  to  answer  any  questions  that  the 
members  might  have. 

[The  prepared  statement  of  Mr.  Saxon  follows:] 
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"REFOmUNO  THE  BTBZCS  OISCXPLXHARX  PROCEDURES  OF  THE  U.S.  SEHATB" 


SUMMARY  OF  ORAL  TESTIMOHT  PROVIDED 

By  JOmi  D.  SAXOM 

Forwar  Counsel,  U.S.  Seaat*  S«l«ct  Cooatitta*  on  Ethics 

May  20,  1993 

I.  Cow>osltion  of  ths  Ssnats  Ethics  Co— u.ttse 

•  No  steong- reconnnendation  re:  resort  to  an  outside  panel. 
If  done,  should  include  panelists  familiar  with  the  leg- 
islative milieu,  such  as  former  members,  elder  statesmen, 
perhaps  retired  federal  judges.   No  former  staffers. 

•  Current  membership  should  be  expanded,  with  membership 
appointments  reflective  of  specific  classes  of  Member 
seniority. 

II.  Procedures  of  the  Senate  Ethics  Coaattittee 

e  The  investigative  and  adjudicatory  roles  of  the  Committee 
should  be  bifurcated,  with  one  subcommittee  overseeing 
the  investigation,  hearing  the  evidence,  and  making  the 
determination  to  go  forward  to  the  next  level  of  inquiry 
—  the  adjudicatory  function  —  to  be  performed  by  a 
"Second  subcommittee. 

e  There  should  be  no  time  limitations  established  for  the 
disposition  of  cases  brought  before  the  Committee.  As 
much  as  these  matters  need  to  be  disposed  of  quickly  to 
clear  the  good  name  of  Members  where  possible,  the  Com- 
mittee should  not  be  hamstrung  by  artificial  or  confining 
deadlines .  The  Committee  can  "never  know  where  an  inves- 
tigation might  lead,  and  parallel  proceedings  (such  as  a 
criminal  investigation  by  the  Department  of  Justice) 
might  necessitate  deference  to  the  other  tribunal. 

e  Hearings  should  be  public  unless  dealing  with  the  leak  of 
classified  material  from  the  Select  Committee  on  Intelli- 
gence or  the  Committee  on  Foreign  Relations . 

e  There  should  be  no  time  limitations  ("statute  of  limita- 
tions") established  for  the  disposition  of  charges  pend- 
ing against  Members.  Public  office  is  a  public  trust. 
Members  should  be  held  to  a  higher  standard.  The  public 
will  little  understand  or  appreciate  members  avoiding 
discipline  on  a  "technicality."  Members  are  fully  capab- 
le of  permitting  age  of  charges  to  go  to  the  weight  of 
sanctions. 
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•  Use  of  -special  counsels"  to  the  Committee  should  be  con- 
tinued, but  the  role  they  are  to  fill  should  perhaps  be 
further  clarified  (e.g.,  "prosecutor"  vs.  objective  pre- 
senter of  facts,  both  accusatory  and  exculpatory) . 

m-  Penalties/Sanctions  Available  to  Senate  Ethics  rnmm,it-t-^^ 

•  The  Committee  should  be  given  more  flexibility  to  sanc- 
tion Members  without  resort  to  the  full  Senate.  Punish- 
ment should  fit  the  offense.  Where  infractions  are  tech- 
nical in  nature,  consist  of  isolated  instances,  represent 
violations  remote  in  time,  or  where  the  Committee  is  con- 
vinced the  offending  Member  is  appropriately  contrite  and 
the  behavior  not  likely  to  be  repeated,  little  purpose  is 
served  by  highly  visible,  contentious,  accusatory  pro- 
ceedings. 


John  D.  Saxon 

Coop«r,  Mitch,  Crawford, 

Kuykendall  &  Hhatley 
1100  Financial  Center 
505  North  20th  Street 
Birminghaa,  AL  3S203 
(205)  328-9576 
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'RBPOmiaO  TBE   ETHICS  DX8CZPLZNART  PROCEDURES  OP  THE  U.S.  SEHATE* 


TESTZMOHT  BEPORE 

UHZTEO  STATES  SERATE  ETHICS  STUDY  COMNISSIOH 

NUT  20,  1993 

NRSBIRGTmi,    D.    C. 


JCnn  D.    SAZM 


PotBsr  Cowis*!,  U.S.  S«iiat«  S«l«ct  rn—Jtt—  on  Ethics 

Partner:  Coop«r,  Nitch,  Crawford,  Koykondall  ft  Nhatlay 

Birminghaa,  Alabaaa 
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"REFORMING  THE  ETHICS  DISCIPLIHART  PROCEDURES  OF  THE  U.S.  SENATE" 

CHAIRMAN  BRYAN,  MEMBERS  OF  THE  COMMISSION: 

I  eun  pleased  to  return  to  Washington  after  having  spent  a  re- 
warding and  productive  decade  of  my  life  here.  I  look  back  with 
great  fondness  on  my  service  on  the  staff  of  the  Senate  Select  Com- 
mittee on  Ethics,  along  with  service  on  the  staffs  of  Judiciary; 
Armed  Services;  and  Iran-Contra.  I  trust  I  made  some  contribution 
to  the  work  of  those  committees,  however  small  it  may  have  been. 

On  a  personal  note,  it  was  my  pleasure  to  have  worked  with  and 
observed  Senators  Pryor  and  Stevens  during  various  phases  of  the 
Ethics  Committee's  work,  including  a  period  when  Senator  Stevens 
chaired  the  Committee.  My  respect  for  both  of  you  gentlemen  was 
heightened  by  that  experience,  and  so  it  comes  as  no  surprise  that 
you  have  taken  on  the  thankless  task  of  attempting  to  make  funda- 
mental changes  in  the  way  this  branch  of  government  conducts  dis- 
ciplinary proceedings.  The  work  of  this  Commission  is  important, 
and  I  eun  pleased  to  have  been  given  the  opportunity  to  participate 
and,  hopefully,  contribute. 
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I  cannot  claim  to  be  an  expert  on  matters  of  legislative  eth- 
ics generally  or  Senate  disciplinary  proceedings  in  particular. 
But  these  are  issues  with  which  I  dealt  for  three  and  a  half  years 
as  counsel  to  the  Select  Committee  on  Ethics,  during  which,  among 
other  matters,  we  conducted  investigations  of  former  Senators  How- 
ard Cannon  and  Harrison  Willi2uns.  I  served  former  Chairman  Heflin 
as  his  principal  staff  assistant  during  hearings  pursuant  to  S. 
Res.  109,  sponsored  by  former  Senator  Lowell  Weicker,  to  revise  the 
Senate's  Code  of  Official  Conduct.  During  hearings  pursuant  to  S. 
Res.  109,  we  did  focus  to  a  limited  degree  on  procedural  questions 
which  attend  Senate  disciplinary  self-enforcement.  And,  generally, 
these  are  matters  about  which  I  have  thought,  written,  and  lectured 
to  some  extent  in  the  ensuing  decade.  So  I  offer  these  thoughts 
with  this  background  and  perspective. 

For  a  bit  of  context,  as  I  did  recently  in  testimony  before 
the  Joint  Committee  on  the  Organization  of  Congress,  permit  me  to 
offer  two  introductory  observations: 
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1.    WE  FIHP  OURSELVES  IH  A  HEW  ERA,  IH  WHICH  PUBLIC  OFFICIALS 
ARE  LOSIHG  THE  OPPORTUHITY  FOR  PUBLIC  ATOWEMEWT. 


Public  officials  at  all  levels  of  government  —  both  elected 
and  appointed  —  find  themselves  in  a  new  era  in  which  there  is 
little  or  no  opportunity  after  a  scandal  breaks,  or  its  appearance 
is  hinted  at,  for  public  atonement.  It  is  an  era  which  Stephen 
Hess  of  The  Brookings  Institution  has  called  Washington's  "Grand 
Ethical  Revival."  We  increasingly  are  in  a  period  when  "ethics" 
seems  more  and  more  about  being  perfect. 

There  was  a  time  not  so  long  ago  when  public  officials 
could  stumble,  could  stub  their  toe,  could  make  a  mistake,  and  they 
were  deemed  to  be  "only  human."  As  every  freshman  law  student 
learns  in  torts,  "every  dog  gets  one  free  bite."  More  and  more,  I 
eun  inclined  to  believe  that  political  dogs  get  no  free  bites. 

Members  of  this  institution  are  under  a  microscope  with 
little  or  no  time  for  atonement,  redemption,  or  forgiveness. 
Public  life  often  only  permits  one  slip-up.  Sometimes,  none.  Just 
ask  Zoe  Baird.   In  this  new  environment  we  do  not  always  recognize 
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the  important  distinction  between  stupidity  and  venality,  between 

bad  judgment  and  bad  people. 

As  Robin  Toner  of  The  New  York  Times  put  it: 

Politicians  are  desperately  trying  to 
figure  out  what  conduct  is  acceptable  in  this 
new  climate  and  what  is  not;  at  times,  in 
their  view,  the  only  certainty  is  that  the 
standards  have  changed. 

"New  Fallout  Over  Ethics,"  New  York  Times.  May  27,  1989,  p.  8. 

I  am  not  sure  of  all  the  reasons  which  account  for  this 
recent  development.   For  what  it's  worth,  I  would  posit  several: 

1.    Increased  media  scrutiny. 

•  Post  "Watergate"  mind-set,  reinforced  by  Iran- 
Contra,  Iraq-gate,  other  scandals. 

•  Domestic   counterpart   to   "Global   Village" 
phenomenon. 

•  Increased  media  outlets. 
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•  Development  and  refinement  of  an  "ethics" 
specialty  press.  Examples:  Brooks  Jackson, 
Wall  Street  Journal  (now,  CNN);  Chuck  Babcock, 
Washington  Post. 

2.  Increasingly  more  combative,  negative,  investiga- 
tive political  ceunpaigns,  more  opposition  research. 

3.  Injection  of  partisan  politics  into  the  Congres- 
sional ethics  disciplinary  process,  particularly  on 
the  House  side. 

4.  The  "personalization"  of  public  figures. 

5.  Social  and  cultural  changes  manifested  in  problems 
regarding  spouses  and  two-career  feunilies. 

6.  Use  of  financial  disclosure  and  ethics  forms/report 
compliance  as  a  technical  hook  (not  unlike  tax  eva- 
sion for  gangsters). 

7.  Institutionalized  scrutiny  by  "policing  units": 
Special  prosecutors,  independent  counsels,  ethics 
committees,  investigative  reporters,  disclosure 
laws  and  rules. 
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As  Suzanne  Garment,  a  Resident  Scholar  at  the  Anerican  Enter- 
prise Institute  has  put  it: 

We  have  vastly  increased  our 
capacity  to  detect  misbehavior,  to 
publicize  it,  and  to  enforce  in- 
creasingly tough  sanctions  against 
it. 

To  Ms.  Garment's  listing,  I  would  also  add  we  seem  to  have  vastly 
increased  our  willingness  to  detect,  publicize,  and  seek  sanctions 
against  misbehavior. 

The  result  when  these  forces  combine  and  interact  is  the 
creation  of  an  upward  spiral:  As  we  expose  more  of  what  appears  to 
be  misconduct,  the  public  becomes  more  cynical,  raises  its  own  ex- 
pectations about  propriety  and  principled  service,  which  leads  to 
more  disappointment  and  cynicism  when  public  officials  fall  short 
of  the  increasingly  higher  standards. 
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II.  nnmrji  nw   aMT  SYSTEM  OF  ETHICS  REOUIATIOM. 

Our  panel's  purpose  this  afternoon  is  not  to  discuss  the 

Senate  Code  of  Official  Conduct,  its  content,  or  its  efficacy.   As 

we  discuss  Senate  ethics  disciplinary  procedures,  however,  it  is 

important  to  keep  in  mind  that  whatever  improvements  are  considered 

by  this  Study  Commission  should  fit  within  a  broader  fraunework.   I 

respectfully  submit  that  whatever  changes  you  recommend  should  be 

measured  against  the  following  goals  of  any  system  of  governmental 

ethics  regulation; 

1 .  Maintain  high  standards  of  ethical  conduct  —  so  as 
to  preserve  independent  judgment  on  matters  of  pub- 
lic policy  and  the  public's  business. 

This  goal  is  offered  in  recognition  that  com- 
plex questions  of  public  policy  should  be 
examined  carefully  and  deliberately  on  their 
merits  and  should  be  decided  free  from  forces 
which  prevent  or  divert  from  decisions  on  the 
merits.  This  notion  draws  on  what  Professor 
Dennis  Thompson  of  Harvard  University  has 
called  the  "duty  of  legislative  autonomy." 
Ethical  policy  makers  and  ethical  policy  mak- 
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ing,  however,  are  not  guarantors  of  wise  poli- 
cy making  and  sound  policy,  though  logic  sug- 
gests there  is  a  greater  likelihood  of  wise 
policy  making  and  sound  policy  if  the  policy 
makers  are  free  from  forces  which  divert  them 
from  deciding  issues  on  their  merits. 

2.   Maintain  and  enhance  public  confidence  in  govern- 
ment. 


— In  Government  Officials 


— In  the  Governmental  Process 


cesss/^ 


ssparat*  and  distinct  f  ran 
purity  of  d*ciaions  Bad* 


3.  Not  interfere  with,  perhaps  even  further,  the  ef- 
fective functioning  of  government. 

4.  Preserve  the  integrity  of  the  process. 

5.  Treat  all  parties  fairly,  protecting  individual 
reputations  from  undue  criticism. 

.*  --  ^  -A^..-'-       -I  •:  "-- 

6.  Promote  the  principles  of  openness  in  government 
(the  ethics  regulatory  system  should  not  be  incon- 
sistent with  the  public  right  to  know) . 
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7.  Insure  better  public  policy,  better  decisions  (on 
the  theory  that  independent  and  autonomous  judg- 
ment, exercised  free  from  corrupting  influences, 
results  in  qualitatively  better  decisions) . 

8.  Purge  the  system  of  corrupt  officials  (on  the 
theory  that  those  who  profit  from  government  ser- 
vice may  well  do  so  at  the  expense  of  the  public, 
and  of  recipients  of  government  services).  Corrup- 
tion robs  the  people. 

9.  Promote  greater  governmental  accountability. 

Parenthetically,  it  should  be  noted  that  there  is  some 
tension  between  and  among  these  competing  goals  (for  example,  num- 
bers 5  and  6).  There  may  be  a  trade-off  between  the  extent  to 
which  we  can  protect  individual  reputations  while  serving  the  prin- 
ciple of  openness  in  government.  It  may  not  be  possible  to  maxi- 
mize all  nine  of  these  goals  within  a  single  ethics  regulatory 
scheme . 
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XIX.  REFORM  OF  SEMATE  DISCIPLIMART  PROCEEDIMGS. 

My  testimony  on  this  topic  is  a  work  in  evolution.  I  am 
somewhat  ambivalent  about  the  notion  of  "contracting  out"  part  of 
the  Senate  disciplinary  enforcement  function.  On  balance,  however, 
I  believe  that  may  be  a  step  in  the  right  direction.  For  sure,  I 
believe  that  the  Senate  disciplinary  process  should  be  bifurcated 
so  that  a  single  group  or  panel  is  not  charged  with  performing  both 
the  investigative  and  adjudicatory  functions.  Permit  me  to  elabo- 
rate on  both  of  these  notions,  in  reverse  order. 

A.    Th«  Senate  Disciplinary  Process  Should  be  Bifurcat- 
ed. 

The  issue  of  procedural  due  process  in  Senate  dis- 
ciplinary proceedings  has  been  insufficiently  exeunined.  It  is  pos- 
sible that  the  courts  may  delineate  the  requisites  of  due  process 
in  legislative  disciplinary  proceedings;  given  past  pronouncements, 
however,  it  is  unlikely  that  they  would  cast  aside  what  they  have 


-  10  - 


95 

asserted  are  constitutional  obstacles  to  such  a  ruling.  Notwith- 
standing the  unwillingness  of  the  courts  to  delineate  Members '  pro- 
cedural due  process  rights,  there  are  important  issues  of  fundamen- 
tal fairness  which  must  be  considered. 

In  my  view,  to  have  a  single  group  of  Senators  — 
regardless  their  number,  party  affiliation,  or  the  facts  of  the 
matter  under  review  —  serve  as  investigators,  prosecutors,  and 
judges  violates  elementary  principles  of  fundamental  fairness.  As 
I  learned  in  a  law  school  evidence  class  long  ago,  "you  can't  un- 
ring  a  bell." 


'  The  reluctance  of  the  courts  to  interfere  with,  or  define 
the  procedural  safeguards  necessary  for.  Congressional  disciplinary 
proceedings  is  grounded  largely  in  the  separation  of  powers  do- 
ctrine. See,  e.g. .  Williams  v.  Bush.  81-2839  (Dist.  Ct.,  D.C., 
1981).  In  Williams,  former  New  Jersey  Senator  Harrison  A.  Will- 
iams, Jr.,  brought  suit  in  federal  district  court  to  enjoin  the 
Senate  from  debating  the  resolution  recommending  his  expulsion  from 
the  Senate  for  ABSCAM-related  violations  of  federal  criminal  law 
and  Senate  rules  until  such  time  as  the  court  specified,  among 
other  things,  the  due  process  rights  to  which  he  was  entitled. 
Judge  Gerhard  A.  Gesell,  in  an  oral  ruling  denying  Williams'  motion 
for  a  temporary  restraining  order  (Hearing  on  Motion  for  Temporary 
Restraining  Order,  November  27,  1981,  Transcript,  at  26-28),  and 
Judge  Louis  F.  Oberdorfer,  in  an  unreported  written  opinion  dis- 
missing Williams'  suit  (Unreported  Memorandum  Opinion,  February  3, 
1982,  at  2-3),  both  cited  separation  of  powers  reasons  for  refusing 
to  delineate  Williams'  procedural  due  process  rights. 
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The  law  permits  certain  matters  to  be  excluded  by 
the  court  at  trial  —  by  rulings  made  prior  to  trial  —  because 
they  are  so  highly  prejudicial  to  the  triers  of  fact  that  even  an 
objection  timely  made  at  trial  and  favorably  ruled  upon,  with  a 
curing  instruction  to  the  jury,  would  not  undo  the  effect  on  the 
triers  of  fact  of  their  having  heard  the  testimony.  Similarly,  it 
is  too  much  to  expect  of  Senators,  being  human,  for  them  to  remove 
from  consideration  or  disassociate  from  their  deliberations  those 
matters  presented  to  them  by  staff  or  outside  counsel  during 
earlier  stages  of  the  proceedings.  For  this  reason,  I  strongly 
recommend,  at  least  on  an  experimental  basis,  that  the  Senate  re- 
sort to  a  bifurcated  procedure  in  which  a  second  panel,  whether 
internal  or  external  to  the  body,  serve  one  or  the  other  of  the 
investigative  and  adjudicative  functions  inherent  to  Senate  dis- 
ciplinary proceedings. 
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B.  The  Senate  Should  at  Least  Consider  Disciplinary 
Panels  Whose  Membership  Includes  Non-Sitting  Mem- 
bers of  the  Body. 

We  are  all  aware  of  recent  criticism,  often  heated, 
of  Congressional  disciplinary  proceedings.  Rightly  or  wrongly,  the 
Senate's  so-called  "Keating  Five"  investigation  was  viewed  by  many 
as  a  "whitewash."  This  is  neither  the  forum  nor  the  time  to  con- 
sider the  fairness  or  accuracy  of  that  charge.  Suffice  it  to  say, 
numerous  Congressional  disciplinary  investigations  in  recent  years 
have  been  criticized  for  their  leniency,  and,  by  some,  for  their 
inherent  inability  to  be  objective.  Resort  to  some  form  of  panel 
comprising  individuals  who  are  not  presently  Members  of  the  Senate 
to  investigate  or  hear  evidence  of  alleged  misconduct  of  Members 
and/oE  to  recommend  to  the  full  Senate  disciplinary  sanctions 
against  Members  would  certainly  help  avoid  the  allegation  that  the 
Senate's  disciplinary  process  is  inherently  flawed.  Such  a  proce- 
dure would  give  the  appearance  of  greater  objectivity  and  indepen- 
dence, help  avoid  the  problem  of  the  perceived  "clubiness"  of  Sen- 
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ate  investigations,  and,  one  would  hope,  begin  to  restore  public 
confidence  in  our  institutions  of  government. 

There  are  other  advantages  to  some  form  of  outside 
panel.  Members  would  be  freed  —  at  least  in  part  —  of  a  thank- 
less, distasteful,  and  burdensome  task.  Service  on  the  Senate 
Ethics  Committee  is  extraordinarily  time  consuming.  One  can  argue 
that  Members  of  the  Committee  engaged  in  protracted  disciplinary 
proceedings  are  diverted  from  the  markup  of  appropriations  bills, 
budget  deliberations,  hearings  on  important  matters  of  public  poli- 
cy, meetings  with  constituents,  and  the  like.  My  own  experience 
certainly  suggests  this  is  true. 

Resort  to  an  outside  panel,  however,  is  not  without 
its  problems.  We  must  be  careful  that  in  the  effort  to  solve  one 
appearance  problem  we  do  not  create  another,  that  is,  that  the 
Senators  are  somehow  shirking  part  or  all  of  their  Constitutional 
responsibility  to  judge  their  peers  and  police  their  own  body.  It 
is  for  this  reason  that  I  recommend  that  outside  panel  members  only 
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be  used  for  part  of  a  bifurcated  process,  and  that  the  outside  pan- 
el not  be  comprised  excJusiveiy  of  former  Senators. 

I  strongly  believe,  however,  that  former  Members 
should  play  some  role  on  such  a  panel.  Investigators,  prosecutors, 
and  triers  of  fact  need  some  understanding  of  and  identification 
with  the  environment  within  which  Senators  operate.  Legislators 
necessarily  must  fulfill  a  variety  of  roles  and  meet  a  number  of 
obligations  in  the  discharge  of  their  official  duties.  These  roles 
and  obligations  can,  and  often  do,  conflict.  Their  priority  will 
vary  among  Members  and,  from  time  to  time,  with  regard  to  an  indi- 
vidual member.  There  is  no  "right  answer"  as  to  which  role  a  Mem- 
ber should  fulfill  at  a  given  time,  and  it  must  continue  to  be  a 
matter  of  individual  determination.   Permit  me  to  elaborate. 

At  any  particular  time,  a  Senator  owes  an  obliga- 
tion, in  no  particular  order,  to  the  constituents  in  her  state;  the 
voters  who  elected  her;  her  party;  her  colleagues  at  large;  her 
colleagues  on  committees,  caucuses,  task  forces,  or  issues  consort- 
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ia;  her  president  and  vice  president;  her  branch  of  government;  her 
state;  her  country;  her  staff;  her  spouse  and  feunily;  and  herself 
(her  conscience,  her  health,  her  political  well-being) •  Needless 
to  say,  it  is  not  always  possible  for  a  Senator  to  serve  all  these 
interests,  to  fulfill  all  these  obligations,  at  once.  There  will 
be  times  when  to  serve  one's  president  is  to  deny  one's  party;  to 
serve  one's  conscience  is  to  deny  one's  constituents;  to  serve 
one's  constituents  is  to  deny  one's  colleagues.  This  is  neither 
unnatural,  unhealthy,  nor  unethical.  It  is  arguable,  however,  that 
Senators  and  the  media  do  a  poor  job  of  explaining  these  multiple 
obligations;  that  they  can,  and  do,  conflict,  and  that  when  they  do 
conflict,  it  can  occasion  both  difficult  ethical  dilemmas  and  pain- 
ful decisions  for  Senators. 

The  roles  Senators  play  are  as  multiple  and  potenti- 
ally conflicting  as  the  obligations  they  must  fulfill.  A  legisla- 
tor is  both  a  representative  (ombudsman,  mail  answerer,  case  work- 
er) and  one  who  legislates  (drafting,  sunending,  voting  on  legisla- 
tion) .  Members  can  apprise  us  of  problems  by  holding  hearings  or 
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speaking  beyond  the  borders  of  their  states  to  raise  national  con- 
sciousness. They  can  educate  or  exercise  oversight.  They  can  be 
specialists  or  generalists.  They  can  sponsor  and  promote  good  leg- 
islation, or  devote  their  attention  to  procedural  and  parlieunentary 
maneuvers  to  kill  bad  legislation.  They  can  advance  the  legisla- 
tive agenda  of  the  president  or  be  a  constant  thorn  in  his  side. 
It  is  not  possible  to  fulfill  all  of  these  roles,  but  neither  is 
there  consensus  —  nor  should  there  necessarily  be  —  on  which  is 
"proper"  or  more  important  than  all  others. 

There  is  a  place  in  the  Senate  for  a  "Mr.  or  Ms.  In- 
stitution," just  as  there  is  for  the  maverick  who  constantly  chal- 
lenges, questions,  obstructs,  or  opposes.  It  is  legitimate  for  a 
Senator  to  address  beyond  his  or  her  own  constituency  vital  ques- 
tions of  public  policy,  even  if  to  deliver  a  particular  speech 
necessitates  missing  a  few  roll  call  votes.  There  is  nothing  im- 
proper, that  is,  nothing  constituting  a  neglect  of  official  duties, 
for  a  Senator  to  fail  to  attend  a  hearing  or  meet  with  constituents 

if  he  or  she  is  on  the  floor  attempting  to  successfully  amend  a 
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bill  (or,  for  that  matter,  in  a  hearing  on  how  to  reform  the  Sen- 
ate's disciplinary  proceedings).  And  although  voting  is  arguably 
the  ultimate  legislative  act,  there  is  nothing  improper  about  a 
legislator  missing  a  vote  if  he  or  she  were  in  the  state  attending 
to  a  matter  of  grave  concern  to  constituents.  For  that  matter,  we 
must  remember  that  Members  are  political  animals;  they  must,  of 
necessity,  run  for  reelection  every  six  years.  It  takes  money  to 
run  for  reelection.  And  thus  it  is  not  inconceivable  that  Senators 
could  miss  votes  while  attending  fundraisers. 

Likewise,  it  is  not  inconceivable  that  those  con- 
tributing funds  to  the  reelection  czunpaigns  of  Senators  might  also 
fit  into  the  category  of  constituents  needing  constituent  services. 
We  saw  that  play  out  vividly  during  the  Keating  Five  investigation. 

What  roles  legislators  choose  to  play,  and  what  ob- 
ligations they  choose  to  fulfill,  at  any  given  time,  are  matters 
for  their  individual  judgment.  That  judgment  will  be  effected,  as 
it  should  be,  by  a  variety  of  factors  ranging  from,  but  by  no  means 

limited  to,  political  philosophy,  conscience,  campaign  promises, 
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experience,  longevity,  policy  needs  and  priorities,  party  discip- 
line, media  scrutiny,  and  constituent  mail.  Having  said  this,  how- 
ever, it  is  true  that  the  willful  and  knowing  neglect  of  duties  and 
obligations  by  a  Senator  when  there  is  no  corresponding  or  con- 
flicting one  being  served  constitutes  improper  conduct.  Obviously 
motive,  though  an  inherently  subjective  matter  to  assess,  must  be 
taken  into  account.  It  is  one  thing  to  miss  an  important  roll  call 
vote  because  a  Member  happened  to  be  chairing  a  field  hearing  in 
his  state  on  unemployment  if  it  is  at  a  record  level;  it  is  quite 
another  for  that  Member  to  miss  a  scheduled  crucial  vote  on  a  con- 
troversial issue  such  as  abortion,  gun  control,  or  gays  in  the  mil- 
itary  under  the  guise  of  chairing  a  field  hearing  which  is  con- 
trived to  address  a  problem  which  for  his  or  her  state  is  relative- 
ly unimportant  or  even  nonexistent. 

While  the  multiple  and  conflicting  roles  and  obliga- 
tions of  a  legislator  dictate  a  variety  of  legitimate,  even  crea- 
tive uses  of  the  legislative  process,  one  can  argue  that  the  use  of 

that  process  to  serve  exclusively  or  primarily  personal  or  partisan 
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objectives  constitutes  an  abuse  o£  office  which,  given  its  corro- 
sive and  pernicious  effect  on  the  public  trust  of  our  institutions 
of  government,  cannot  be  sanctioned.  My  point  in  this  analysis, 
however,  is  that  those,  individuals  charged  with  the  responsibility 
of  judging  the  conduct  of  Senators  very  much  need  to  understand  the 
environment  and  competing  obligations  which  I  have  just  described. 
For  this  reason,  any  external  panel  should  include  at  least  some 
former  Senators.  I  believe  a  system  can  be  devised  which  permits 
us  to  capture  the  good  from  this  arrangement  —  former  Senators  who 
understand  the  environment  —  while  at  the  szune  time  avoiding  the 
appearance  of  clubiness  and  coziness  one  gets  when  only  current 
Senators  are  involved  in  the  disciplinary  process. 

Including  both  former  and  sitting  Member  involvement 
in  some  phases  of  the  disciplinary  process  prevents  the  charge  that 
the  latter  are  shirking  their  responsibility,  yet  provides  the  ele- 
ment of  independence  to  the  proceedings  while  making  it  less  bur- 
densome on  sitting  Members.   This  hybrid  solution  may  combine  the 

best  of  both  worlds. 

-  20  - 


105 

There  is,  however,  one  matter  of  which  the  Study 
Commission  should  take  note.  I  know  from  my  own  experience  with 
the  Senate  Select  Committee  on  Ethics  that  it  was  empowered  by  Sen- 
ate resolution  to  investigate  leaks  of  classified  material  from  the 
Select  Committee  on  Intelligence  and  the  Foreign  Relations  Commit- 
tee. My  recollection  is  that  in  recent  years  one  or  more  such  in- 
vestigations have  taken  place.  If  allegations  of  leaks  are  to  be 
investigated  under  a  new  scheme  which  includes  non-Member  panel- 
ists, they  will  need  to  be  properly  cleared.  That  is  not  an  insur- 
mountable obstacle,  but  simply  one  of  which  the  Commission  should 
be  aware  prospectively  so  that  an  investigation  is  not  delayed 
while  non-Member  panelists  wait  to  receive  their  security  clearanc- 
es. 

Finally,  the  Commission  should  be  aware  of  one 
potential  downside  to  resort  to  outside  panelists:  The  potential 
exists  to  exacerbate  the  procedural  due  process  "notice"  problem 
regarding  disciplinary  enforcement  of  eunbiguous  or  unwritten  stan- 
dards.  The  balance  between  specificity  and  generality  in  legisla- 
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tive  codes  of  conduct  bears  relationship  to  questions  of  procedural 
due  process.  In  the  drafting  process,  thought  is  given  to  making 
standards  of  conduct  general  enough  to  approximate  the  desired 
higher  standard  without  being  vague  and  thereby  presenting  Members 
faced  with  allegations  of  misconduct  with  a  procedural  process 
notice  problem.  Imposing  sanctions  for  the  violation  of  general, 
aspirational  norms  raises  what  Senator  Howell  Heflin  has  called  the 
"question  of  vagueness  and  uncertainty  and  the  issue  of  the  rule  of 
law."' 

It  is  axiomatic  that  ethical  determinations  involve 
line-drawing,  often  in  gray  areas.  In  a  politically-charged  clim- 
ate in  which  incumbent  Senators  are  scrutinized  with  frequency  and 
intensity  by  challengers,  the  media,  and,  occasionally,  by  fellow 
Members  of  the  opposing  party,  the  least  we  can  do  for  your  collea- 
gues is  prospectively  give  them  the  benefit  of  our  collective 
wisdom  as  to  the  specific  conduct  we  expect  of  them. 


U.S.  Congress,  Senate  Select  Committee  on  Ethics,  Hear- 
ings, Revising  the  Senate  Code  of  Official  Conduct  Pursuant  to 
Senate  Resolution  109,  97th  Cong.,  2nd  Sess.  (Washington,  D.  C: 
Government  Printing  Office,  1981),  p. 2. 
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To  provide  Senators  no  more  guidance  than  the  admon- 
ition to  do  no  wrong  and  reflect  no  discredit  could  lead,  on  the 
one  hand,  to  the  disciplining  of  Members  who  admit  to  the  commis- 
sion of  acts  which  they  never  conceived  the  Ethics  Committee,  using 
a  particular  after  the  fact  standard,  would  deem  improper;  on  the 
other  hand,  it  could  breed  timidity  on  the  part  of  Senators  who, 
given  such  vague  guidance,  are  afraid  to  do  anything. 

The  desire  for  specificity  should  not  be  misinter- 
preted. A  Senator  is  not  relieved  of  responsibility  for  the 
propriety  of  his  conduct  by  requiring  that  allegations  of  miscon- 
duct be  measured  against  precise  standards.  Members  must  still 
make  individual  judgments.  What  we  must  guard  against  is  that  we 
do  not  leave  them  hanging;  that  is,  that  we  fail  to  tell  them,  as 
specifically  as  possible,  what  behavior  is  expected  of  them  other 
than  "do  not  reflect  discredit  on  the  institution,"  but  afterwards 
inform  them  that  in  a  particular  area  of  grayness  they  made  the 
wrong  decision,  for  which  they  are  to  be  disciplined.   This  issue 
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was  raised  during  the  Keating  Five  investigation,  and  while  there 
are  no  perfect  answers  to  the  problem,  it  is  one  of  which  the  Com- 
mission should  be  aware  and  to  which  the  Commission's  recommenda- 
tions should  be  sensitive. 

Even  in  Senate  disciplinary  proceedings,  allegations 
of  misconduct  must  meet  some  minimal  requirements  as  to  form.  They 
are  presented  by  someone,  as  is  evidence,  which  must  meet  tests  of 
admissibility.  The  allegations  are  evaluated  by  someone,  against 
certain  standards.  Burdens  of  proof  must  be  met  and  presumptions 
overcome.  Standards  of  fairness  and  impartiality  must  be  observed. 
Although  not  a  criminal  proceeding,  a  Senate  disciplinary  proceed- 
ing is,  at  a  minimum,  quasi- judicial.  Surely  the  procedural  due 
process  rights  of  notice,  the  opportunity  to  be  heard,  and  to 
confront  and  examine  witnesses  should  be  afforded  the  accused. 


For  a  discussion  of  what  procedural  safeguards  should  be 
afforded  the  accused  in  a  Congressional  disciplinary  proceeding, 
see  the  discussion  between  Senator  Howell  Heflin  and  Victor  H. 
Kramer,  U.  S.  Congress,  Senate  Select  Committee  on  Ethics,  Revising 
the  Senate  Code,  at  72-73. 
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Disciplinary  proceedings  also  have  within  them  the 
potential  to  be  charged  with  emotion.  Given  the  low  esteem  in 
which  Senators  are  held  by  some  members  of  the  public,  the  tendency 
of  allegations  to  have  greater  attendant  publicity  than  subsequent 
findings  of  exoneration,  and  the  tendency  of  misconduct  charges  — 
once  made  —  to  haunt  public  officials  throughout  their  careers, 
however  unfounded  such  charges  may  prove  to  be,  it  is  arguable  that 
highly  visible  public  officials  should  at  least  be  afforded  the 
most  fundaunental  elements  of  procedural  due  process. 

A  case  can  be  made  for  such  a  view,  especially  given 
what  some  observers  see  as  an  American  public,  informed  by  cynical 
media,  which  believes  all  office  holders  are  "on  the  take."  Such 
a  public  would  believe  that  all  against  whom  charges  are  brought 
are  guilty  and,  upon  the  criminal  conviction  or  legislative  discip- 
lining of  a  Member,  that  their  suspicions  about  all  Senators  have 
been  confirmed.  Perhaps  there  are  Senators  who  would  hide  behind 
the  shield  of  procedural  due  process.   If  such  protections  are 

deemed  worthy  for  the  innocent,  however,  it  is  inconsistent  with 
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our  historic  concept  of  fairness  to  argue  that  it  would  be  unethi- 
cal for  them  to  be  used  by  the  guilty. 

There  are  no  easy  answers  to  these  questions,  but 
the  matter  is  an  important  one,  for  the  question  of  the  standards 
against  which  conduct  is  to  be  judged  and  the  procedural  due 
process  needs  of  those  against  whom  charges  are  made  will  both  be 
affected  by  the  decisions  and  recommendations  of  this  Commission  to 
reform  the  Senate's  ethics  disciplinary  process. 

Whether  this  Commission  can  accomplish  what  it's 
charter  charges  it  with  and  whether  the  Senate,  through  its  discip- 
linary process,  can  achieve  the  goals  set  out  herein  are  unknown. 
But  as  John  W.  Gardner  reminds  us,  "the  capacity  of  humans  to 
achieve  the  exalted  goals  they  conceive  is  limited  at  best;  but 
their  insistence  on  trying  is  sacred."  I  appreciate  the  opportuni- 
ty to  provide  this  testimony,  and  the  Commission  has  my  best  wishes 
as  it  pursues  its  important  work. 
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Chairman  Bryan.  Thank  you  very  much,  Mr.  Saxon. 
Mr.  Hamilton,  we  will  have  you  bat  cleanup  for  us  this  after- 
noon. 

STATEMENT  OF  JAMES  HAMILTON,  WASHINGTON,  DC. 

Mr.  Hamilton.  Mr.  Chairman,  members  of  the  Commission,  I  ap- 
preciate the  opportunity  to  testify  before  you  this  afternoon.  I  un- 
derstand that  I  was  included  on  your  witness  list  mainly  because  I 
have  represented  several  senators  before  the  Ethics  Committee, 
and  I  believe  I  do  understand  the  tribulations  of  and  pressures  on 
public  men  and  women  under  investigation. 

In  thinking  about  my  remarks  and  in  answer  to  your  probable 
questions,  I  have  tried  to  keep  in  mind  the  concerns  of  those  inves- 
tigated. Now,  having  said  this,  let  me  turn  to  several  topics  in 
which  this  Commission  has  expressed  an  interest. 

A  principal  issue  is  who  should  be  members  of  the  Ethics  Com- 
mittee. And  this  issue  requires  analysis  of  several  competing  fac- 
tors. 

The  first  is  the  concept  that  Committee  members,  to  the  extent 
possible,  should  approach  their  responsibilities  in  a  nonpartisan, 
nonpolitical  manner.  In  particular,  they  should  divorce  their  deci- 
sions from  consideration  of  the  effect  of  those  decisions  on  their 
legislative  interests  and  their  next  election  campaigns.  And  they 
should  judge  without  undue  concern  for  the  reactions  of  the  media 
to  their  decisions. 

From  my  admittedly  limited  perspective  and  in  all  deference, 
such  detachment  does  not  appear  to  have  been  always  present.  The 
need  for  objective  decisionmaking  argues  for  the  inclusion  of  per- 
sons on  the  Committee  who  are  not  sitting  senators. 

Moreover,  involving  outsiders  could  relieve  sitting  senators  from 
extraordinarily  time  consuming  responsibilities  placed  on  Ethics 
Committee  members.  Thus  allowing  them  to  concentrate  on  the 
multitude  of  other  taxing  duties  they  face  on  a  daily  beisis. 

Indeed,  in  my  view,  freeing  senators  to  worry  more  about  deficit 
reduction,  health  care,  Bosnia,  to  name  just  a  few  crucial  issues,  is 
a  primary  reason  for  including  outsiders  on  the  Committee. 

On  the  other  hand,  I  would  not  have  the  Ethics  Committee  com- 
posed solely  of  outsiders.  The  Constitution  gives  the  authority  to 
discipline  senators  to  the  Senate.  It  thus  seems  appropriate  not  to 
delegate  the  Committee's  function  to  outsiders  alone.  And  I  also 
suspect  that  the  Senate  would  not  be  comfortable  turning  over  all 
Committee  responsibilities  to  outsiders.  The  fate  of  one  member  is 
the  concern  of  all.  And  members  will  want  to  communicate  with 
members  on  the  Committee  about  the  course  of  a  Committee  pro- 
ceeding. 

Moreover,  if  a  matter  proceeds  to  the  Senate  floor,  a  sitting 
member  or  members  would  be  necessary  to  make  the  needed  pres- 
entation and  to  engage  in  debate. 

Thus,  I  suggest  that  the  Senate  consider  adopting,  on  an  experi- 
mental basis,  the  following:  The  Committee  would  have  eight — now 
six — members.  The  chairman  would  be  a  sitting  member  from  the 
Majority  party.  The  vice  chairman  would  be  a  sitting  member  from 
the  Minority  party.  The  other  six  members  would  be  former  sena- 
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tors,  three  Democrats,  three  Republicans,  all  of  whom  are  respect- 
ed on  both  sides  of  the  aisle  for  fairness  and  judicial  temperament. 

This  makeup  would  ensure  that  sitting  senators  are  closely  in- 
volved in  Committee  matters,  but  would  place  the  voting  power 
with  nonmembers  who,  as  former  senators,  understand  the  institu- 
tion, but  who  are  less  susceptible  to  extraneous  concerns. 

Now,  recruitment  of  six  former  members  could  prove  difficult.  I 
thus  recommend  that  they  be  compensated  for  their  efforts  and 
that  the  assignment  be  treated,  as  it  should  be,  as  one  of  high 
honor,  prestige,  and  responsibility. 

In  one  sense,  the  inclusion  of  outsiders  on  the  Committee  is  not  a 
large  step  beyond  what  is  now  authorized.  The  Committee  now  is 
empowered  by  S.  Res.  338  to  employ  hearing  examiners  to  hear  tes- 
timony and  make  findings  of  fact  and/or  recommendations  to  the 
Select  Committee  concerning  the  disposition  of  complaints.  This  au- 
thority apparently  hasn't  been  used.  But  the  Committee  has  em- 
ployed special  counsel,  who  have  submitted  findings  to  the  Commit- 
tee. 

Indeed,  S.  Res.  338  requires  a  special  counsel  in  an  investigation, 
unless  the  Committee  otherwise  decides.  Thus,  the  Senate  already 
has  authorized  outsiders  to  participate  in  the  process  in  major 
ways. 

I  do  not  lightly  suggest  that  the  Senate,  on  an  experimental 
basis,  consider  reconstituting  the  Ethics  Committee  with  a  majority 
of  outsiders.  I  recognize  that,  by  adopting  this  result,  the  Senate 
would  concede  that  its  regime  of  self-discipline  has  been  imperfect. 

However,  this  result  would  be  forced  by  the  need,  first,  to  ensure 
fairness  for  respondents  who  are  entitled  to  nonpartisan,  nonpoliti- 
cal  justice;  and,  second,  to  enhance  the  credibility  of  the  Commit- 
tee; and,  third,  to  spare  most  senators  from  the  taxing  burden  of 
Committee  service. 

After  several  years'  experimentation,  the  issue  could  be  re-exam- 
ined to  determine  if  these  objectives  have  been  met,  or  if  something 
has  been  lost  by  partially  removing  the  disciplinary  function  from 
the  control  of  sitting  members. 

Another  issue  is  whether  the  Committee's  investigative  and  adju- 
dicatory functions  should  be  bifurcated.  In  other  words,  should  one 
panel  be  assigned  what  essentially  is  a  grand  jury's  probable  cause 
function,  and  another  panel  vested  with  deciding  whether  a  viola- 
tion has  taken  place?  My  answer  is  a  certain  yes. 

There  are,  of  course,  good  reasons  why  the  grand  jury  and  trial 
aspects  of  the  criminal  process  are  bifurcated.  It  is  most  difficult 
for  a  body  that  has  decided  to  prosecute,  to  judge  fairly  whether  a 
person  actually  is  guilty  as  charged.  Similarly,  it  is  difBcult  for  a 
panel  of  senators  or  outsiders  who  have  found  cause  to  move  to  the 
adjudicatory  stage  to  make  an  even-handed  determination  whether 
there  has  been  a  violation. 

Essential  fairness,  it  seems  to  me,  dictates  having  the  two  deci- 
sions reached  by  two  different  panels. 

The  House  Committee  on  Standards  of  Official  Conduct  has 
adopted  a  bifurcated  procedure  somewhat  similar  to  that  recom- 
mended here. 

I  suggest  that  a  Senate  Ethics  Committee  investigative  panel  be 
comprised  of  two  former  senators.  This  would  ensure  that  the  ini- 
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tial  investigation  would  be  as  divorced  as  possible  from  politics  and 
not  drain  away  a  sitting  senator's  valuable  time. 

The  adjudicative  function  would  be  performed  by  the  two  sitting 
members,  the  chairman  and  the  vice  chairman,  and  the  other  four 
former  members. 

Now,  the  results  of  this  arrangement  would  be,  first,  that  the  sit- 
ting members  participate  in  all  Committee  adjudications  as  to 
members'  conduct.  But  secondly,  that  the  sitting  members  would 
not  have  the  controlling  vote  on  the  adjudicatory  decision. 

Now,  this  suggestion  is  an  attempt  to  assure  that  adjudicatory 
decisions,  to  the  extent  possible,  are  made  on  the  merits,  and  not  a 
partisan  or  political  basis.  It  is  also  an  attempt  to  ensure  that 
Ethics  Committee  adjudications  appear  to  the  public  to  be  largely 
removed  from  politics,  and  to  enhance  the  chances  of  a  more  gener- 
ous reception  of  Committee  outcomes. 

As  may  be  implicit  in  what  I  have  said  so  far,  there  is  another 
procedural  change  that  should  be  made,  and  that  is  the  elimination 
of  an  unnecessary  and  indeed  harmful  procedural  stamp.  Present- 
ly, the  rules  provide  that  after  an  unsworn  complaint,  an  Ethics 
Committee  matter  may  go  through  three  stages:  a  preliminary  in- 
quiry, an  initial  review,  and  an  investigation  or  an  adjudication. 

Moreover,  the  Committee  in  the  past  has  conducted  a  pre-prelim- 
inary  inquiry  screening.  And  in  the  Keating  Five  matter,  the  Com- 
mittee essentially  conducted  an  adjudicatory  hearing  during  the 
preliminary  inquiry  stage.  Thus,  the  distinctions  between  the  vari- 
ous stages  have  been  blurred. 

Now,  while  the  various  stages  apparently  were  created  to  provide 
fairness  for  respondent,  they  have  had  the  opposite  result.  The 
Committee's  decision  to  move  into  a  stage  often  is  accompanied  by 
a  press  release  and  a  barrage  of  media  attention.  A  senator  under 
investigation  thus  may  be  subjected  to  the  senatorial  version  of 
water  torture  as  the  Committee's  inquiry  progresses.  Having  multi- 
ple phases  also  extends  the  matter. 

Nobody  is  benefitted  by  such  delay.  The  subject  remains  longer 
under  suspicion,  and  the  Committee  appears  dilatory. 

My  suggestion,  and  one  made  by  others,  including  Senator 
Warren  Rudman,  is  that  there  be  only  two  stages.  The  first  stage 
would  encompass  all  necessary  forms  of  initial  investigation.  The 
second  stage  would  be  the  adjudicatory  phase.  To  move  from  the 
initial  investigation  stage  to  the  adjudicatory  phase,  the  Committee 
or  panel  of  the  Committee  should  determine  essentially  that  there 
is  probable  cause  that  the  violation  of  some  law,  rule,  or  standard 
within  the  Committee's  jurisdiction  has  occurred. 

And  finally,  let  me  discuss  the  matter  of  sanctions.  The  essential 
issues  here  are  twofold:  Are  the  sanctions  necessary  and,  secondly, 
should  the  Committee  be  able  to  impose  sanctions  without  involv- 
ing the  full  Senate. 

Currently,  S.  Res.  338  specifies  three  serious  sanctions  that  can 
be  imposed  on  a  defending  senator  by  the  Senate:  Expulsion,  cen- 
sure, and  recommendation  to  the  appropriate  party  conference  re- 
garding a  member's  seniority  or  positions  of  responsibility.  What  is 
missing  here  is  a  designation  of  some  lesser  sanctions. 

The  House,  on  the  other  hand,  in  its  listing  of  sanctions,  includes 
a  reprimand,  which  is  something  short  of  censure,  a  letter  of  repro- 
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val,  and  fine.  As  a  matter  of  actual  practice,  both  the  Senate  Ethics 
Committee  and  the  full  Senate  do  impose  lesser  sanctions.  For  ex- 
ample, both  Senator  Herman  Talmadge  and  Senator  David  Duren- 
berger  were  denounced  by  the  Senate,  a  sanction  viewed  by  many 
and  certainly  by  them,  to  be  less  than  censure. 

The  Committee  also  has  used  other  terminology.  It  has  repri- 
manded or  rebuked  senators,  and  it  has  issued  much  milder  letters 
of  reproval,  for  example,  before  the  Keating  Five. 

The  overall  picture,  however,  is  a  bit  of  a  hodge-podge,  and  no 
one  is  quite  sure  what  these  lesser  results  mean,  or  how  condemna- 
tory they  really  are.  It  thus  seems  that  a  standardized  set  of  sanc- 
tions, so  that  the  Senate,  those  under  investigation,  and  the  public 
would  know  what  a  particular  result  signifies. 

I  thus  would  propose,  in  order  of  descending  severity,  the  follow- 
ing sanctions.  First,  expulsion.  Secondly,  censure.  And  at  the  same 
level,  recommendation  to  a  party  conference  for  a  change  in  status. 
Third,  reprimand.  And,  fourth,  letter  of  reproval. 

In  addition,  in  appropriate  situations,  the  Senate  should  have  the 
authority  to  order  restitution  or  fine.  There  is  precedent  for  resti- 
tution. There  is  precedent  in  Senator  David  Durenberger's  case  and 
on  the  House  side,  and  Representative  Adam  Clayton  Powell  was 
fined. 

The  remaining  issue  is  whether  the  Committee  can  impose  sanc- 
tions without  a  full  vote  of  the  Senate.  This  has  been  done  in  the 
past,  in  times  with  the  agreement  of  the  senator  involved,  which  is 
a  method  of  disposition  provided  for  in  the  Committee  rules. 

The  Committee  reprimanded  Senator  Alan  Cranston,  a  result 
that  was  announced  on  the  Senate  Floor,  but  imposed  without  a 
full  Senate  vote.  Senator  Mark  Hatfield  received  an  Ethics  Com- 
mittee rebuke,  but  there  was  no  similar  Senate  floor  proceeding. 
And,  as  observed,  others  have  received  letters  of  reproval  from  the 
Committee  without  action  by  the  full  Senate. 

Now  these  less-than-draconian  resolutions  make  sense  in  appro- 
priate circumstances.  The  Committee  should  be  allowed  to  continue 
to  reprimand  or  reprove,  even  in  the  absence  of  agreement  with 
the  senator  involved.  Now,  this  conclusion,  however,  is  conditioned 
on  the  right  of  appeal  to  the  full  Senate  by  a  sanctioned  senator 
who  objects  to  the  result. 

Mr.  Chairman,  I  have  commented  on  several  important  issues, 
which  were  highlighted  in  the  Topics  for  Witnesses  to  Address,  you 
have  provided  us.  And  I  am  now  prepared  to  speak  to  these  and 
other  topics  in  response  to  any  questions  from  the  Commission. 

[The  prepared  statement  of  Mr.  Hamilton  follows:] 
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TESTIMONY  OF  JAMES  HAMILTON^' 
BEFORE  SENATE  ETHICS  STUDY  COMMISSION 


INTRODUCTION 

MR.  CHAIRMAN,  MEMBERS  OF  THE  SENATE  ETHICS  STUDY 
COMMISSION,  I  appreciate  the  opportunity  to  testify  before  you  this  afternoon. 

Some  of  you  know  the  background  I  bring  to  the  issues  before  you.   For  those 
who  don't,  let  me  mention  only  that  I  have  represented  several  Senators  and  others  before  the 
Senate  Etbics  Committee;  that  I  also  have  r^resented  various  persons  before  the  House 
Committee  on  Standards  of  Official  Conduct;  that,  back  in  the  dark  ages,  I  was  Assistant 
Chief  Counsel  to  the  Senate  Watergate  Committee;  and  that  I  have  written  a  book  on 
congressional  investigations. 

I  suspect  I  was  included  on  your  witness  list  mainly  because  I  have  represented 
Senators  before  the  Ethics  Committee.   Perhaps  more  than  most,  I  do  understand  the 
tribulations  of,  and  the  personal,  professional  and  fmancial  pressures  on,  public  men  and 
women  under  investigation.   In  thinking  about  my  remarks  and  answers  to  your  probable 
questions,  I  have  tried  to  keep  in  mind  the  concerns  of  those  investigated. 

In  this  regard,  let  me  say  only  that  it  is  difficult  to  overstate  the  pain 
experienced  by  a  Senator,  used  to  esteem  and  approbation,  brought  on  by  a  Senate  Ethics 
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Committee  investigation.   While  the  Senate,  of  course,  must  exercise  the  responsibilities 
given  it  by  the  Constitution  to  discipline  its  members,  it  should  do  so  in  a  way  that  does  not 
unduly  or  unfairly  discomfort  those  under  scrutiny.    Even  Senators  are  entitled  to  basic 
fairness  and  due  process. 

Having  said  this,  let  me  turn  to  several  topics  in  which  this  Commission  has 
expressed  an  interest.   I  will  bite  the  bullet  and  attempt  to  suggest  some  practical  solutions  to 
the  problems  raised  by  the  Tq)ics  for  Witnesses  to  Address  provided  this  panel.^ 

I.   Membership 

A  priiKipal  issue  is  who  should  be  members  of  the  Ethics  Committee.   This 
issue  requires  analysis  of  several  competing  factors. 

The  first  is  the  concept  that  Committee  members,  to  the  extent  possible, 
should  <4)proach  their  responsibilities  in  a  non-partisan,  non-political  manner.   In  particular, 
they  should  divorce  their  decisions  from  considerations  of  the  effect  of  those  decisions  on 
their  legislative  interests  or  their  next  election  campaigns.   And  they  should  judge  without 
undue  concern  for  the  reactions  of  the  media  to  their  decisions.   From  my  admittedly  limited 
perspective  and  with  all  deference,  such  d^achmem  does  not  appear  always  to  have  been  the 
case  in  the  matters  in  which  I  have  been  involved. 


^  This  testimony  deab  priiKipally  with  disciplinary  proceedings,  not  with  other 

functions  of  the  Ethics  Committee  such  as  issuing  advisory  opinions.   I  will,  however,  be 
pleased  to  provide  my  views  on  other  issues  in  nspoase  to  questions.  I  do  believe  that  the 
other  Ethics  Committee  functions  could  be  fulfilled  by  a  Committee  with  the  composition  I 
suggest. 
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The  need  for  objective  decision-making  argues  for  the  inclusion  of  persons  on 
the  Committee  who  are  nol  sitting  Senators  -  persons  who  will  not  be  too  buffeted  by 
partisan,  political  and  media  considerations.   Moreover,  involving  outsiders  could  relieve 
sitting  Senators  from  the  extraordinary  time-consuming  responsibilities  placed  on  Ethics 
Committee  members,  thus  allowing  them  to  concentrate  on  the  multitude  of  other  taxing 
duties  they  face  on  a  daily  basis.   Indeed,  in  my  view,  freeing  Senators  to  worry  more  about 
deficit  reduction,  health  care,  and  Bosnia  —  to  name  Just  a  few  crucial  issues  ~  is  a  primary 
reason  for  including  outsiders  on  the  Committee. 

On  the  other  hand,  I  would  not  have  the  Committee  composed  solely  of 
outsiders.   The  Constitution  gives  the  authority  to  discipline  Senators  to  the  Senate.   U.S. 
Const,  art.  I,  §  5,  cl.  2.-    It  thus  seems  appropriate  not  to  delegate  the  Committee's 
functions  to  outsiders  alone. 

I  also  suspect  that  the  Senate  would  not  be  comfortable  with  turning  over  all 
Committee  responsibilities  to  outsiders.   The  fate  of  one  Member  is  the  concern  of  all,  and 
Members  will  want  to  communicate  with  Members  about  the  course  of  a  Committee 
proceeding.*'  Moreover,  if  a  matter  proceeds  to  the  floor,  a  sitting  Member  or 
Members  would  be  needed  to  make  the  necessary  presentation  and  engage  in  debate. 


^'  "Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its  Members  for 

disorderly  Behavior,  and  with  the  concurrence  of  two  thirds,  expel  a  Member. " 

-  While  communications  between  Committee  Members  and  other  Members  about 

confidential  Ethics  Committee  matters  would  be  inappropriate  under  Rule  9  of  the  Select 
Committee  on  Ethics  Rules  of  Procedure  ("Committee  Rules"),  other  conununications  would 
not  be  and  traditionally  have  occurred.    That  is,  at  least,   my  impression  from  matters  in 
which  I  have  been  involved. 
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Thus,  I  suggest  that  the  Senate  consider  adopting,  on  an  experimental  basis, 
the  following  structure:    The  Committee  would  have  eight,  not  six,  members.-    The 
Chairman  would  be  a  sitting  Member  from  the  majority  party.   The  Vice-Chairman  would  be 
a  sitting  Member  from  the  minority  party.   The  other  six  members  would  be  former 
Senators,  three  Democrats,  three  Republicans,  all  of  whom  are  respected  on  both  sides  of  the 
aisle  for  fairness  and  judicial  temperament.   This  make-up  would  ensure  that  sitting  Senators 
are  closely  involved  in  Committee  matters,  but  will  place  the  voting  power  with  non- 
members  who,  as  former  Senators,  understand  the  institution,  but  nonetheless  are  less 
suscqjtible  to  extianeous  concems.- 

Recruitment  of  six  former  Members  could  prove  difficult.   I  thus  recommend 
that  they  be  compensated  for  their  efforts  and  that  the  assignment  be  treated,  as  it  should  be, 
as  one  of  high  honor,  prestige  and  responsibility. 

In  one  sense,  the  inclusion  of  outsiders  on  the  Conunittee  is  not  a  large  step 
beyond  what  is  now  authorized.   The  Committee  now  is  empowered  to  'employ  hearing 
examiners  to  hear  testimony  and  make  findings  of  fact  and/or  recommendations  to  the  Select 
Committee  concerning  the  disposition  of  complaints."   S.  Res.  338,  88th  Cong.,  2d  Sess. 


-'  The  additional  two  members  would  be  necessitated  by  the  bifurcation  of  the 

investigatory  and  adjudicatory  functions  I  recommend  below. 

-  I  know  of  no  case  directly  addressing  the  constitutionality  of  an  arrangement  of  this 

nature.   However,  the  argument  that  the  Senate  has  sufficient  discretion  to  adc^  this  solution 
appears  plausible,  for  the  Constitution  allows  the  Senate  to  "determine  the  Rules  of  its 
Proceedings."   Cf.  Nixon  v.  United  States.  —    U.S.  — ,  113  S.  Q.  732  (1993).   The  Senate 
itself  has  seen  no  restraint  against  authorizing  the  Committee  to  use  both  hearing  examiners 
and  outside  Special  Counsel.   Sfi6  S.  Res.  338,  §§  2(f)  and  3(b).  I  would  not,  however, 
leave  the  impression  that  the  constitutional  issue  is  without  doubt. 
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§  2(f)  (1964).   This  was  done  in  part  to  "ease  the  burden  on  the  Committee  members  by 
preventing  the  need  for  Senators  to  sit  through  evidentiary  hearings  on  relatively  minor 
matters."    123  Cong.  Rec.  8044  (1977).   This  authority  apparently  has  not  been  used. 

The  Committee,  however,  has  employed  Special  Counsel,  who  have  submitted 
"findings"  to  the  Committee.   Indeed,  a  Special  Counsel  is  required  in  an  "investigation" 
unless  the  Committee  otherwise  decides.    S.  Res.  338,  §  3(b).   Thus,  the  Senate  already  has 
authorized  outsiders  to  participate  in  the  process  in  major  ways.-' 

I  have  rejected  the  notion  of  designating  former  judges  as  Committee 
members.    The  Senate  is  a  unique  institution  and  intimate  knowledge  of  its  traditions  and 
standards  seems  essential  for  one  to  sit  in  judgment.   As  the  Keating  Five  case  demonstrated, 
it  is  difficuh  enough  for  sitting  Senators  to  determine  the  scope  of  the  provision  proscribing 
"improper  conduct  which  may  reflect  upon  the  Senate."   S.  Res.  338,     §  2(a)(1).   How 
much  more  vexing  would  it  be  for  judges  or  others  who  have  never  been  part  of  the 
institution  to  make  this  determination? 

I  do  not  lightly  suggest  that  the  Senate,  on  an  experimental  basis,  consider 
constituting  the  Ethics  Committee  with  a  majority  of  outsiders.   I  recognize  that,  by  adopting 
this  result,  the  Senate  would  concede  that  its  regime  of  self-discipline  has  been  imperfect. 
However,  this  result  may  be  forced  by  the  need  (1)  to  ensure  fairness  for  respondents,  who 
are  entitled  to  non-partisan,  non-political  judgments,  (2)  to  enhance  the  credibility  of  the 


-  Special  Counsel  are  in  part  used  to  ensure  objectivity,  being  "unencumbered  by 

personal  relationships"  that  sitting  Senators  have.    123  Cong.  Rec.  8044  (1977).   Placing 
outsiders  on  the  Committee  who  are  similarly  "unencumbered"  might  alleviate  the  need  to 
employ  Special  Counsel,  who  at  times  have  been  controversial  and  expensive. 
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Committee,  and  (3)  to  spare  most  Senators  from  the  taxing  burdens  of  Committee  service. 
After  several  years  of  experimentation,  the  issue  could  be  reexamined  to.  determine  if  these 
objectives  have  been  met,  or  if  something  has  been  lost  by  partially  removing  the  disciplinary 
function  from  the  control  of  sitting  Members. 

n.   Bifurcation 

Another  issue  is  whether  the  Committee's  investigative  and  adjudicative 
functions  should  be  bifurcated.   In  other  words,  should  one  panel  be  assigned  what 
essentially  are  a  grand  jury's  probable  cause  fiinctions,  and  another  panel  vested  with 
deciding  whether  a  violation  actually  has  taken  place?  My  answer  would  be  yes,  most 
.certainly. 

There  are,  of  course,  good  reasons  why  the  grand  jury  and  trial  aspects  of  the 
criminal  process  are  bifurcated.   It  is  most  difficult  for  a  body  that  has  decided  to  prosecute 
to  judge  fairly  whether  a  person  actually  is  guilty  as  charged. 

Similarly,  it  is  difficult  for  a  panel  of  Senators  (or  outsiders),  who  have  found 
cause  to  move  to  the  adjudicatory  stage,^  to  make  an  even-handed  determination  whether  or 
not  there  has  been  a  violation.   Essential  fairness  dictates  having  the  two  decisions  reached 
by  two  different  panels. 

Moreover,  the  House  Committee  on  Standards  of  Official  Conduct  has  adopted 
a  bifurcated  procedure,  comparable  to  that  recommended  here.   After  receipt  of  a  sworn 


-  That  is,  who  have  found  "substantial  credible  evidence  which  provides  substantial 

cause  for  the  Committee  to  conclude  that  a  violation  within  the  jurisdiction  of  the  Committee 
has  occurred."  S^  Committee  Rule  4(f). 
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complaint  meriting  further  examination  and  a  committee  vote  to  proceed,  the  Chairman  and 
Ranking  Minority  Member  designate  a  four  to  six  member  Investigative  Subcommittee  to 
conduct  a  Preliminary  Inquiry.   If  that  subcommittee  thereafter  files  a  statement  of  alleged 
violations,  the  matter  is  decided  by  an  Adjudicatory  Subcommittee  composed  of  the 
remaining  eight  to  ten  Members,  who  conduct  a  Disciplinary  Hearing.    If  a  violation  is 
proved  by  clear  and  convincing  evidence,  all  Members  of  the  Committee  hold  a  Sanction 
Hearing  to  determine  what  punishment,  if  any,  to  recommend  to  the  House.    S^  Rules  of 
the  House  Committee  on  Standards  of  Official  Conduct,  Rules  15,  17,  19,  and  20. 

I  suggest  that  a  Senate  Ethics  Committee  preliminary  inquiry  panel  be 
comprised  of  two  former  Senators.   This  would  ensure  that  the  preliminary  inquiry  be  as 
divorced  as  possible  from  politics  and  not  drain  away  a  sitting  Senator's  valuable  time. 

The  adjudicative  functions  would  be  performed  by  the  two  sitting  Members  — 
the  Chairman  and  Vice  Chairman  --  and  the  other  four  former  Members.    Thus,  the  results 
of  this  arrangement  would  be: 

(1)  That  the  sitting  Members  participate  in  all  fmal  Committee  decisions  as 
to  a  Member's  conduct,  but 

(2)  That  the  sitting  Members  would  not  have  the  controlling  votes  in 
adjudicatory  decisions. 

This  suggestion  is  an  attempt  to  ensure  that  adjudicatory  decisions,  to  the 
extent  possible,  are  made  on  the  merits,  not  on  a  partisan  or  political  basis.   It  also  is  an 
attempt  to  ensure  that  Ethics  Committee  adjudications  appear  to  the  public  to  be  largely 
removed  from  politics. 
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If  final  decisions  are  made  by  a  panel  whose  majority  consists  of  outsiders, 
public  acceptance  of  the  results  may  be  greater.   In  any  event,  almost  anything  is  better  than 
the  skepticism  that  now  greets  some  Ethics  Committee's  decisions.    Common  Cause  likely 
will  never  be  joyous,  but  the  proposed  arrangement  generally  might  result  in  more  charitable 
receptions  for  Committee  outcomes. 

m.    Rliminatinn  of  Unnecessary  Staye 
As  may  be  implicit  in  what  I've  said  so  far,  there  is  another  principal 
procedural  change  that  should  be  made  -  the  elimination  of  an  unnecessary,  indeed  harmful, 
procedural  step. 

Presently,  the  Rules  specify  that,  after  an  unsworn  complaint,  an  Ethics 
Committee  matter  will  go  through  three  stages  -  a  preliminary  inquiry,  an  initial  review,  and 
an  investigation  or  adjudication.   See  Committee  Rules  3,  4,  and  5.   Moreover,  the 
Committee  in  the  past  has  conducted  a  pre-preliminary  inquiry  screening.    And  in  the 
Keating  Five  matter,  the  Committee  essentially  conducted  an  adjudicatory  hearing  during  the 
preliminary  inquiry  stage.   Thus,  the  distinctions  between  the  various  stages  have  been 
blurred. 

Under  the  Rules,  the  Committee  moves  from  a  preliminary  inquiry  to  an  initial 
review  when  there  is  reason  to  believe,  on  the  basis  of  information  before  the  Committee, 
that  improper  conduct  or  a  violation  of  law  or  rule  within  the  Committee's  jurisdiction  may 
have  occurred.    Committee  Rule  3(d)(1). 
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The  Committee  moves  from  an  initial  review  to  the  inve^gation  or 
adjudicatory  stage  when  it  concludes  there  is  substantial  credible  evidence  that  provides 
substantial  cause  for  the  Committee  to  conclude  that  a  violation  within  its  jurisdiction  has 
occurred.    Committee  Rule  4(0- 

While  the  various  stages  apparently  were  created  to  provide  fairness  to  a 
respondent,  they  have  had  the  opposite  result.   The  Committee's  decision  to  move  into  a 
stage  often  is  accompanied  by  a  press  release  and  a  barrage  of  media  attention.   A  Senator 
under  investigation  thus  may  be  subjected  to  the  Senatorial  version  of  water  torture  as  the 
Committees's  inquiry  progresses.    Having  multiple  phases  also  extends  a  matter.   Nobody  is 
benefitted  by  such  delay;  the  subject  remains  under  suspicion  and  the  Committee  appears 
dilatory. 

My  suggestion  -  one  made  by  others,  including  Senator  Rudman  —  is  that 
there  be  only  two  stages.   The  first  stage  should  be  designated  the  preliminary  inquiry  and 
would  encompass  all  necessary  forms  of  initial  investigation.  The  second  stage  would  be  the 
adjudicatory  phase. 

To  move  from  the  preliminary  inquiry  phase  to  the  adjudicatory  phase,  the 
Conunittee  —  or,  as  I  have  suggested,  a  two-member  panel  of  the  Coomiittee  -  should 
determine  essentially  that  there  is  probable  cause  that  a  violation  of  some  law,  rule  or 
standard  within  the  Committee's  jurisdiction  has  occurred. 

The  adjudicatory  phase  would  not,  in  all  instances,  require  a  public  hearing. 
The  Committee  should  have  some  discretion  as  to  when  a  public  hearing  is  necessary.   The 
consideration  of  minor  violations  -  that  is,  violations  that,  as  suggested  below,  would  require 
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only  a  reproval  or  r^rimand  and  no  further  Senate  pixxeeding  -  could  be  diqwsed  of  in 
executive  session. 

IV.       Sanctions 

The  essential  issues  as  to  sanctions  are  twofold: 

(1)  Are  new  sanctions  necessary? 

(2)  Should  the  Conunittee  be  able  to  impose  sanctions  without  involving 
the  fill]  Senate? 

Currently,  S.  Res.  338  specifies  three  serious  sanctions  that  can  be  imposed  on 
an  offending  Senator  by  the  Senate  ~  expulsion,  censure,  and  recommendation  to  the 
appropriate  party  conference  r^arding  a  Member's  seniority  or  positions  of  reqwnsibility. 
S.  Res.  338,  §  2(a).   Suq)ension  or  dismissal  is  also  available  for  a  Senate  'officer  or 
employee."  Id. 

What  is  missing  here  is  a  designation  of  some  lesser  sanctions.  The  House,  on 
the  other  hand,  in  its  listing  of  sanctions  includes  a  'reprimand,*  which  is  something  short  of 
censure,  and  a  fine.   SS£  Rules  of  the  House  Committee  on  Standards  of  Official  Conduct, 
Rule  20(e). 

As  a  matter  of  actual  practice,  both  the  Senate  Ethics  Conunittee  and  the  full 
Senate  do  impose  lesser  sanctions.   For  example,  both  Senator  Talmadge  and  Senator 
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Durenberger  were  "denounced"  by  the  Senate,  a  sanction  viewed  by  many,  and  certainly  by 
them,  to  be  less  than  "censure. "-' 

The  Committee  also  has  used  other  terminology.   It  has  reprimanded  or 
rebuked  Senators  (as  discussed  momentarily).    And  it  has  issued  much  milder  letters  of 
reproval,  for  example,  to  four  of  the  Keating  Five. 

The  overall  picture,  however,  is  a  bit  of  a  hodgqxxlge.    An  outcome  may 
have  depended  not  just  on  the  facts,  but  also  upon  extraneous  factors.    And  no  one  is  quite 
sure  what  these  lesser  results  mean  or  how  condemnatory  they  really  are. 

It  thus  seems  that  a  standardized  set  of  sanctions  is  appropriate  so  that  the 
Senate,  those  under  investigation,  and  the  public  would  know  what  a  particular  result 
signifies.   I  would  propose,  in  order  of  descending  severity,  the  following: 

1.         Expulsion. 

2.-3.     Censure. 

2.-3.     Recommendations  to  a  party  conference  for  change  in  status. 

4.         Reprimand.  C.^^l,|,C 


5.         Letter  of  reproval.  (^    '    ,.■ 

Moreover,  in  appropriate  situations,  the  Senate  should  have  authority  to  order 


puk 


restitution  or  a  fine.   There  is  precedent  for  restitution  in  Senator  Durenberger' s  case.    On 
the  House  side,  Rqpresentative  Adam  Clayton  Powell  was  "fined. "   See  House  Ethics 


-'  The  use  of  this  term  as  to  Senator  Talmadge  was  the  result  of  long  negotiations  to 

reach  a  result  that  did  not  put  him  in  the  same  category  as  other  Senators  who  had  been 
actually  or  effectively  censured. 

-  11  - 
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Manual,  Committee  on  Standards  of  Official  Conduct,  102d  Cong.,  2d.  Sess.  at  6-7  (April 
1992). 

A  remaining  issue  is  whether  the  Committee  alone  may  impose  sanctions 
without  a  vote  of  the  full  Senate.   This  has  been  done  in  the  past,  at  times  with  the 
agreement  of  the  Senator  involved,  a  method  of  disposition  provided  for  in  the  Committee's 
Rules.    S^  Committee  Rule  4(f)(3). 

The  Committee  rq^rimanded  Senator  Cranston,  a  result  that  was  announced  on 
the  Senate  floor,  but  imposed  without  a  Senate  vote.   Senator  Hatfield  received  a  Committee 
rebuke,  but  there  was  no  similar  floor  proceeding.    And,  as  observed,  others  have  received 
letters  of  reproval  from  the  Committee  without  action  by  the  fiiU  Senate. 

These  less-than-Draconian  resolutions  make  sense  in  appropriate 
circumstances.    The  Committee  thus  should  be  allowed  to  continue  to  reprimand  or  reprove, 
even  in  the  absence  of  an  agreement  with  the  Senator  involved.   This  conclusion,  however,  is 
conditioned  on  the  right  of  appeal  to  the  full  Senate  by  a  disciplined  Senator  who  objects  to 

the  result.- 

m  *  * 

Mr.  Chairman,  I  have  commented  on  several  important  issues,  which  were 
highlighted  in  the  Topics  for  Witnesses  to  Address  you  have  provided  us.   I  am  prepared  to 
speak  to  these  and  other  topics  in  response  to  the  Commission's  questions. 


-         Adopting  the  above  suggestions  concerning  composition  of  the  Committee  and 
bifurcated  procedures  should  assist  the  Committee  in  rendering  justice  and  thus  justify 
allowing  the  Committee  to  impose  sanctions  on  its  own.   However,  if  a  majority  of  the 
adjudicating  panel  is  composed  of  former  Senators,  preserving  a  right  of  appeal  to  the  fiill 
Senate  in  all  instances  is  essential,  as  well  as  consistent  with  constitutional  language. 

-12- 
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Chairman  Bryan.  Mr.  Hamilton,  we  thank  you  very  much  for 
those  comments. 

For  the  members  of  the  Commissions  benefit,  I  have  been  ad- 
vised that  one  or  more  of  our  distinguished  panelists  must  leave  by 
4:30  p.m.  For  that  reason,  and  because  of  the  level  of  interest,  we 
are  going  to  run  a  clock  and  each  take  10  minutes  for  questions. 
And  I  shall  begin. 

Let  me  ask  you,  Mr.  Saxon,  with  respect  to  the  question  of  the 
statute  of  limitations,  your  own  sense  as  to  that? 

Mr.  Saxon.  Mr.  Chairman,  I  believe  very  strongly  that  there 
should  be  no  statute  of  limitations.  Public  office  is  a  public  trust.  It 
is  a  very  high  calling,  perhaps  the  highest  calling.  And  members 
should  be  held  to  a  higher  standard. 

I  do  not  think  the  public  would  appreciate,  and  little  would  they 
understand,  the  notion,  as  they  might  view  it,  that  a  member  got 
off  on  a  technicality. 

Now,  I  think  that  there  are  mechanisms  in  place  with  regard  to 
the  Ethics  Committee  exercising  its  discretion  not  to  go  forward 
where  there  is  great  age  on  an  allegation,  if  by  virtue  of  the  age,  as 
Bob  Bennett  said,  memories  have  dimmed,  evidence  has  evaporat- 
ed. 

So  I  think  there  is  ample  opportunity  to  take  care  of  the  problem 
in  that  way.  What  you  do  is  you  either  do  not  go  foi-ward  with  the 
charge  at  all,  because  it  is  not  credible  in  large  part  due  to  the  age 
of  the  charge,  or  you  let  the  weight  of  the  sanction  be  the  counter- 
balance to  it.  But  I  feel  very  strongly,  and  I  associate  myself  with 
everything  that  Bob  said.  I  don't  think  if  the  overriding  goal,  and  it 
seems  to  be,  that  the  integrity  of  the  institution  be  preserved,  I  do 
not  think  that  we  do  that  and  serve  the  public's  interest  by  allow- 
ing an  arbitrary  cutoff  point  to  shield  members  from  any  prior  mis- 
conduct. 

Chairman  Bryan.  Mr.  Hamilton,  let  me  ask  you  for  your  own  as- 
sessment. 

Mr.  Hamilton.  I  would  not  advocate  a  statute  of  limitations.  But 
I  would  point  out  that  in  some  cases  they  may  be  ineffective,  the 
statute  of  limitations. 

Now,  I  would  use  the  example  of  Senator  John  McCain  in  the 
Keating  Five  case.  Issues  arose  during  that  case  as  to  his  conduct 
when  he  was  in  the  House  of  Representatives.  And  the  Committee 
ruled  that  they  would  not  judge  him  for  anything  that  he  did 
there. 

So  I  think  that  a  cutoff  date,  at  legist,  has  been  implied  in  certain 
situations,  as  when  a  member  comes  to  the  Senate. 

Chairman  Bryan.  Mr.  Bennett,  in  terms  of  the  relationship  that 
we  all  have,  not  only  as  members  of  the  Ethics  Committee,  but  the 
relationship  that  Mr.  Saxon  commented  on  in  the  proceeding,  that 
involved  two  newly  elected  members,  one  of  whom  was  on  a  com- 
mittee that  was  chaired  by  a  member  who  was  under  an  ethics  in- 
vestigation, I  have  reference  to  ex  parte  communications  by  a  sena- 
tor, who  was  under  inquiry,  for  lack  of  a  better  term.  There  is  at 
least  the  opportunity,  the  potential,  because  we  do  associate  with 
our  colleagues  in  circumstances  entirely  different  from  our  Ethics 
Committee  responsibilities  that  we  share  concurrently. 
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Your  thoughts,  if  any,  in  terms  of  how  or  what  we  should  do  in 
terms  of  ex  parte  communications? 

Mr.  Bennett.  Well,  it  is  clear  there  should  not  be  any  ex  parte 
communications.  And  your  job,  whatever  procedures  you  adopt,  are 
difficult  enough.  But  I  believe  whatever  procedures  you  adopt,  you 
should  have  a  hard  and  fast  rule  that  there  will  be  no  ex  parte 
communications  with  members  of  the  Ethics  Committee.  That  is  a 
matter  of  discipline  on  the  part  of  the  Committee.  And  any  such 
communication  should  be  made  a  matter  of  record  within  the  Com- 
mittee. 

Now,  the  rules  that  you  have,  though,  create  real  rubs  with  that. 
I  mean,  for  example,  I  agree  with  Jim  Hamilton  that  the  phase  one 
committee,  which  I  called  the  investigations  stage,  I  think  they 
should  be  able  to  reprimand,  not  without  consent,  but  reprimand  a 
United  States  Senator,  subject  to  the  right  of  appeal.  But  when  you 
have  language,  like  with  the  consent  of  the  senator,  it  almost  cre- 
ates a  situation  where  there  is  almost  a  negotiating  process  going 
on  with  members  of  the  Ethics  Committee.  It  almost  gets  to  the 
point  like  you  are  negotiating  the  resolution  of  a  personal  injury 
case.  It  is  hardly  in  keeping  with  the  integrity  of  this  body. 

I  will  say,  and  I  agree  with  Mr.  Hamilton,  that  I  think  that  kind 
of  thing  can  be  very,  very  destructive.  There  should  be  none.  It 
loses  respect  for  the  institution,  the  integrity  of  the  process.  And 
unfortunately,  I  think  I  know  in  the  very  first  cases  that  I  handled 
for  the  Ethics  Committee,  I  certainly  was  unaware  of  any  ex  parte 
communications.  I  cannot  say  that  of  the  latter  ones. 

And  I  think  it  is  a  very  troublesome  thing  that  must  be  barred. 

Senator  Lott.  Mr.  Chairman,  would  you  yield  on  that  point,  just 
for  clarification? 

When  you  say  "ex  parte  communication"  you  mean  a  discussion 
between  a  senator  under  investigation  and  a  senator  on  the  Ethics 
Committee  about  that  matter? 

Mr.  Bennett.  Yes,  of  course,  about  that  matter. 

Senator  Lott.  That  makes  it  very  difficult,  because  again  here 
we  are,  we  are  sitting  next  to  the  same  senator  in  a  committee 
hearing  or  we  have  an  issue  on  the  floor  of  the  Senate,  and  we  are 
seen  huddled  and  talking.  The  appearance  of  ex  parte  communica- 
tion is  just  absolutely  impossible  to  avoid. 

Chairman  Bryan.  There  is  nothing  you  can  do,  Senator,  about 
the  appearance,  I  suppose.  But  what  is  of  more  concern  to  me  is 
not  the  appearance  of  it,  but  the  reality  of  it.  And  I  am  focusing 
my  remarks  to  the  reality  of  it,  not  simply  the  appearance  of  it. 

Chairman  Bryan.  Did  you  have  a  comment,  Mr.  Hamilton? 

Mr.  Hamilton.  I  think  in  the  interests  of  candor,  we  should  all 
realize  that  it  is  impossible  to  create  a  situation  where  there  will 
be  no  negotiation  as  to  result.  I  think  in  the  matters  I  have  been 
involved  in,  there  has  been  negotiation. 

I  can  remember  one,  and  I  will  not  specify,  where  a  negotiation 
went  along  the  lines  that  we  will  fight  you  on  the  Senate  Floor  if 
you  do  this,  but  if  you  don't  do  that,  we  won't. 

Now  it  seems  to  me  that  that  type  of  contact,  that  type  of  negoti- 
ation, is  not  inappropriate.  And  realistically,  I  think  you  should  all 
realize  that  it  goes  on,  and  it  will  continue  to  go  on. 
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Mr.  Bennett.  If  I  could  just  add  something  to  that.  I  do  not  dis- 
agree with  that,  but  I  think  that  that  is  where  a  special  counsel 
gives  particular  insulation  to  members  of  the  Committee.  I  do  not 
see  anything  wrong  with  counsel  for  a  respondent  senator  confer- 
ring with  special  counsel  to  the  Committee  about  those  kinds  of 
things.  I  think  that  that  is  just — while  it  is  not  perfect,  it  is  just  an 
inevitable  part  of  the  system. 

But  I  think  it  is  a  far  cry  from  that  for  a  senator  who  is  a  re- 
spondent to  talk  to  a  member  of  the  Committee  who  then  sees  him- 
self or  herself  as  an  ultimate  judge  in  the  case.  I  think  there  is  a 
real  difference.  And  I  think  the  special  counsel,  has  in  the  past  and 
can  in  the  future  give  members  of  the  Committee  a  great  deal  of 
insulation. 

That  is  not  to  say  that  the  special  counsel  makes  judgments  on 
his  own.  He  or  she  should  not  make  them  on  their  own.  He  is  the 
lawyer  to  the  Ethics  Committee. 

Chairman  Bryan.  Mr.  Saxon,  a  last  question. 

You  stressed  the  importance  of  the  bipartisan  nature  with  the 
equal  membership  on  either  side.  What  happens  theoretically  if 
there  is  an  impasse?  You  know,  by  the  very  nature,  we  have  six 
members,  and  you  get  a  three-three.  Not  necessarily  on  a  partisan 
division,  but  you  have  three  very  strong  opinions  one  way  and 
three  the  other.  And  the  members  in  good  conscience  simply 
cannot  agree. 

How  do  you  resolve  that  situation,  or  has  that  ever  occurred 
during  your  tenure  as  counsel  to  the  Committee? 

Mr.  Saxon.  Mr.  Chairman,  as  far  as  I  am  aware,  it  may  have  oc- 
curred once.  It  may  have  occurred  again  in  more  recent  years.  And 
it  occurred  on  an  issue  in  which  there  was  a  possible  political  party 
difference  about  subject  matter. 

I  think  that  is  probably  inevitable.  But  I  actually  would  have  to 
say  that  it  is  a  credit  to  the  institution  that  in  the  knowledge  base 
that  I  have  got,  it  has  only  happened  once.  And  that  case,  since  you 
are  talking  about  an  affirmative  vote  in  order  to  go  forward  and  do 
something,  if  there  is  a  three-three  deadlock,  then  there  can  be  no 
going  forward  and  so  action  is  not  taken.  That  can  perhaps  be  ad- 
dressed in  the  procedural  rules. 

But  at  the  risk  of  having  a  deadlock,  I  think  you've  got  to  re- 
quire complete  equal  vote  and  equal  membership. 

Chairman  Bryan.  How  would  you  address  it  procedurally,  as- 
suming that  you  continue  the  bipartisan  nature  of  the  Committee? 

Mr.  Saxon.  I  am  not  sure  how  it  would  play  out.  The  instance  I 
have  in  mind  happened  not  with  regard  to  an  investigation,  but 
with  regard  to  one  of  the  other  functions  of  the  Committee.  And 
that  is  to  resolve  a  matter  of  interpretation  about  the  Code  of  Offi- 
cial Conduct.  And  in  that  context,  it  had  to  do  with  office  accounts 
and  how  monies  could  be  used  and  so  forth. 

I  guess  you  could  have  some  resort  to  the  Leadership  and  create 
some  mechanism  by  which  that  impasse  would  be  broken.  But 
again,  you  are  talking  about  an  exception  in  which  you  go  outside 
the  Ethics  Committee.  And  I  am  not  sure  that  circumstances  would 
warrant  that  kind  of  departure. 

Chairman  Bryan.  Thank  you. 

Let  me  yield  to  Senator  McConnell. 
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Senator  McConnell.  I  am  groping  for  all  things  that  all  three  of 
you  agreed  on. 

All  of  you  think  there  should  be  a  bifurcated  process?  Was  that 
the  opinion  of  all  three? 

[A  chorus  of  ayes.] 

Senator  McConnell.  Was  it  the  opinion  of  all  three  of  you  that 
there  should  be  a  two-step  phase  to  an  investigation? 

Mr.  Bennett.  Yes,  sir. 

Mr.  Saxon.  Yes,  sir. 

Mr.  Hamilton.  Yes,  sir. 

Senator  McConnell.  Was  it  also  the  common  view  of  each  of  you 
that  almost  anything  could  initiate  a  complaint?  In  other  words, 
that  there  should  be  no  one  set  way  to  start  a  complaint,  either  a 
sworn  complaint  or  a  newspaper  article?  Am  I  correct?  It  is  the 
view  of  you  that  when  any  four  of  the  six  decide  that  a  matter  is 
serious  enough,  no  matter  how  it  came  to  the  attention  of  the  Com- 
mittee, whether  by  sworn  complaint,  newspaper  article,  rumor, 
whatever,  four  people  determine  when  the  process  begins?  Is  that 
also  something  that  the  three  of  you  agree  on? 

Mr.  Bennett.  I  think  so. 

Mr.  Saxon.  Yes. 

Mr.  Hamilton.  Yes. 

Senator  McConnell.  One  thing  that  I  wanted  to  explore  a  little 
further  that  seemed  to  be,  if  not  totally  absent,  at  least  not  empha- 
sized in  your  presentations,  the  rights  of  the  accused  senator.  And  I 
was  interested  in  having  each  of  you  outline  for  me,  if  you  could, 
what  obligations  you  see  the  Ethics  Committee  having  to  the  ac- 
cused? 

You  all  emphasized  a  responsibility  to  the  Senate,  to  the  public. 
And  that  is  important.  But  I  would  like  for  you  to  quickly  give  me 
what  you  see  the  Committee's  responsibility  to  the  accused  senator 
is. 

Mr.  Bennett.  In  the  first  phase,  assuming  that  we  have  the  first 
phase,  which  we  call  the  investigation  stage,  which  is  a  phase  now 
where  the  Committee  can  reprimand — it  is  not  just  fact  finding,  at 
least  in  my  judgment.  It  should  be  able  to  actually  reprimand  with 
the  right  of  appeal  for  the  senator. 

In  that  situation,  I  would  say  the  following  of  the  rights  of  the 
senator:  The  right  to  be  notified  of  the  nature  of  the  allegations; 
secondly,  the  right  to  be  heard  either  in  writing  and/or  in  person 
in  executive  session;  the  right  to  submit  documentary  evidence  or 
to  direct  the  Committee's  attention  to  evidence  or  witnesses. 

I  would  not  include  within  that  phase  one,  the  right  of  a  full- 
blown adjudicatory  hearing  because  I  think  that  gets  you  back. 

Senator  McConnell.  And  during  that  process,  what  if  anything 
is  the  Committee  saying  to  the  public? 

Mr.  Bennett.  I  think  that  that  should  not  be  public. 

Senator  McConnell.  None  of  it? 

Mr.  Bennett.  I  think  none  of  it  should  be  public.  I  think  it 
should  be  confidential. 

But  I  do  think  that  there  should  be  an  escape  hatch  for  the  Com- 
mittee and  for  the  particular  respondent  senator. 

Senator  McConnell.  I  raise  that  issue  because  it  has  been  the 
pattern,  I  think  off  and  on,  and  I'm  new  to  the  Committee.  But  I 


131 

think  it  has  been  the  pattern  off  and  on,  to  issue  releases  at  vari- 
ous stages,  which  at  least  one  of  you  referred  to,  which  creates  a 
flurry  of  newspaper  activity,  when  no  real  action  has  yet  been 
taken. 

Mr.  Saxon,  somebody,  Mr.  Hamilton,  referred  to  that.  And  I  am 
sort  of  curious,  not  only  in  fairness  to  the  senator  in  terms  of  pro- 
cedures, but  also  in  terms  of  the  public,  what  we  are  saying  to  the 
public,  if  anj^hing,  during  that  early  stage. 

Mr.  Bennett.  I  think  it  depends  on  the  circumstances.  I  do  not 
think  in  a  high-profile  matter  that  is  in  the  paper  everyday,  that  it 
is  fair  for  the  Ethics  Committee  or  the  United  States  Senate  to  be 
beat  on  the  head  about  not  doing  anything,  when  in  fact  they  are 
conducting  investigations.  I  don't  think  it  is  fair  for  a  respondent 
senator  to  have  allegations  that  are  just  simply — that  certain 
things  are  happening  that  are  not  happening.  So  in  those  situa- 
tions  

Senator  McConnell.  So  you  would  react  on  how  much  publicity 
a  case  is  getting.  In  what  way  is  that  fair  to  the  accused? 

Mr.  Bennett.  No,  no,  I  would  not  say  that.  I  would  say  that  the 
evidence  before  the  Committee  should  be  confidential.  The  wit- 
nesses that  are  being  called  should  be  confidential.  But  I  don't 
think  it  is  prejudicial  to  say  the  Ethics  Committee  is  conducting  an 
investigation. 

Senator  McConnell.  You  don't? 

Mr.  Bennett.  I  do  not. 

Senator  McConnell.  Mr.  Saxon? 

Mr.  Saxon.  Senator,  I  think  the  very  greater  likeliness  of  unfair- 
ness comes  not  from  the  procedural  due  process  elements  that  are 
built  into  the  Committee's  rules,  but  from  the  larger  structural  ele- 
ments. If  you  look  at  the  protections  afforded  a  member  in  terms  of 
confrontation,  witnesses  and  those  kinds  of  things  that  you  think  of 
in  the  criminal  context,  I  think  they  are  perfectly  adequate. 

Problems  come  in  the  long  time  period  that  can  elapse.  And,  as 
was  pointed  out  about  the  water  torture  element  of  it,  the  fact  that 
there  are  three  stages  and  in  each  stage  there  is  a  subsequent  re- 
lease that  seems  to  make  it  sound  like,  yep,  this  senator  has  been  a 
bad  boy,  and  then  not  too  long  later  you  hear  it  again.  I  think  we 
are  all  in  agreement  that  you  can  collapse  that  middle  stage  and 
that  may  shorten  the  time  and  it  may  also — the  notion  of 

Senator  McConnell.  It  also  reduces  the  amount  of  pretrial  pub- 
licity in  effect. 

Senator  Stevens.  Right.  And  one  thing — I  don't  know  if  you 
intend  to  address  it,  and  it  may  be  a  very  minor  point,  but  I  simply 
recall  that  it  came  up  in  the  case  of  Senator  Harrison  Williams, 
and  Bob  may  be  able  to  elaborate  on  it  if  he  sees  fit.  There  was  a 
question  about  whether  Senator  Williams's  counsel  would  have  a 
right  to  speak  on  the  floor  of  the  Senate.  That  gets  into  some  tradi- 
tions of  the  Senate  and  raises  some  other  issues. 

But  it  was  something  that  was  very  contentious  at  the  time,  and 
a  compromise  was  made  and  Senator  Williams'  private  outside 
counsel  was  allowed  to  sit  on  the  floor  but  not  speak.  And  that  has 
clearly  got  a  fairness  implication,  because  in  most  every  other  in- 
stance your  attorney  can  speak  for  you. 

Senator  McConnell.  Mr.  Hamilton? 
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Mr.  Hamilton.  First  of  all,  Senator,  three  of  the  recommenda- 
tions that  have  been  made  went  to  fairness  to  the  respondent.  The 
composition  of  the  Committee,  the  bifurcation,  and  the  reduction  of 
the  stages  to  two.  Beyond  that,  I  think  that  the  respondent  needs 
to  be  notified  when  an  investigation  has  been  started  and,  of 
course,  when  he  is  being  charged.  And  I  think  he  should  be  allowed 
early  review  of  the  evidence. 

The  way  the  situation  works  now  is  that  the  Committee  collects 
evidence  and  sometimes  you  sit  back  there  wondering  what  is 
being  said,  not  knowing  exactly  what  is  being  collected.  And  I 
think  that  at  an  early  stage  there  should  be  an  opportunity  for 
review  of  the  evidence  and  an  opportunity  to  be  heard. 

My  recollection  is  that  we  got  a  review  of  the  evidence  earlier  in 
the  Keating  Five  matter  than  we  did  in  the  Durenberger  matter. 
In  terms  of  releases  by  the  Ethics  Committee,  I  think  that  particu- 
larly when  a  matter  has  had  some  notoriety  before  the  Committee 
takes  a  look  at  it,  it  is  fair  for  the  Committee  to  announce  that 
they  are  looking  at  a  certain  issue.  But  after  that,  I  think  there 
should  be  silence  until  they  announce  either  that  they  are  not 
going  forward,  or  they  announce  that  they  are  going  to  the  adjudi- 
catory stage. 

Senator  McConnell.  Could  I  probe  the  composition  of  the  Com- 
mittee, I  believe  a  little  different? 

Bob,  was  it  your  thought  that  you  continue  with  members  only? 
I'm  trying  to  remember. 

Mr.  Bennett.  I  did  not  address  that.  But  I  believe  there  should 
only  be  Senators  as  Committee  members.  I  do  not  believe  there 
should  be  outsiders,  for  a  variety  of  reasons. 

Senator  McConnell.  Mr.  Saxon,  you  took  no  position  on  that 
issue;  is  that  correct? 

Mr.  Saxon.  Put  me  down.  Senator,  as  ambivalent.  I  guess  if  I 
had  to  come  down  on  one  side  or  another  right  now,  I'm  more  in- 
clined to  come  down  on  the  side  of  members  only.  But  if  you  resort 
to  outside  panelists,  I  simply  would  say  that  former  members  prob- 
ably give  you  the  greatest  guarantee  that  there  is  a  sufficient  un- 
derstanding of  the  environment  in  which  all  of  you  operate. 

Let  me  just  add  on  the  last  question,  though,  that  Mr.  Hamilton 
is  right.  If  you  go  to  a  bifurcated  system,  that  is  probably  going  to 
do  as  much  or  more  than  an3rthing  else  to  ensure  fairness  to  the 
member. 

Senator  McConnell.  Then  I  guess  my  question  is  of  you,  Mr. 
Hamilton.  And  that  is  the  assumption — and  I  am  not  sure  that  I 
disagree  with  you,  by  the  way,  I  am  just  wondering  if  it  is  correct 
to  assume  that  an  outsider,  even  a  former  member  of  the  Senate,  is 
going  to  provide  for  the  accused  a  more  objective  judge. 

For  example,  most  former  senators  I  know,  at  least  those  who 
are  in  this  general  area,  are  making  all  or  part  of  their  living  off  of 
dealing  with  either  us  or  issues  that  come  before  us,  and  advising 
clients  on  those  kinds  of  matters.  And  I  am  wondering  if  it  could 
not  maybe  be  argued  that  those  people  maybe  would  be  less  objec- 
tive than  a  sitting  member  who  is  in  the  Senate,  concerned  about 
the  image  of  the  Senate,  concerned  as  a  member  of  the  Ethics  Com- 
mittee about  being  portrayed  as  somebody  who  is  too  interested  in 
playing  the  buddy  system  or  whatever. 
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We  have  to  answer  to  the  voters.  Could  it  not  also  be  argued  that 
you  are  more  likely  to  get  an  objective,  fair-minded  decision  out  of 
a  sitting  senator  who  has  to  answer  to  somebody  at  some  point, 
than  out  of  a  former  member? 

I'm  playing  the  devil's  advocate  here.  I  would  like  your  reaction 
to  that. 

Mr.  Hamilton.  I  think  you  would  have  to  pick  your  former  mem- 
bers carefully.  And  if  a  former  member  is  making  his  living  pri- 
marily as  a  lobbyist,  you  might  want  to  decide  not  to  use  him. 

I  would  suspect  that  you  could  find  six  former  distinguished 
members  that  you  would  feel  comfortable  having.  I  have  not  done  a 
survey  on  that,  Senator,  so  I  don't  know.  But  I  would  think  that 
you  could. 

Senator  McConnell.  Finally,  let  me  make  an  observation.  I  am 
not  here  to  testify,  but  just  an  observation,  having  been  working  in 
this  place. 

One  of  you  suggested  a  slightly  larger  committee.  I  think  the 
Chairman  and  I  and  others  who  are  on  the  Ethics  Committee 
would  agree  that  serving  on  this  Committee  is  not  exactly  great 
fun.  But  one  of  the  few  good  things  about  it,  from  my  point  of  view, 
is  that  it  is  a  relatively  small  number  of  people. 

Senators  have  a  tendency  to  talk.  They  love  to  hear  themselves 
talk.  And  even  though  we  have  lengthy  meetings,  at  least  there  are 
only  six  of  us  to  babble  on.  And  so  I  do  wonder  if  increasing  the 
numbers  would  necessarily  improve  the  process.  We  do  have  a 
fairly  compact  group. 

The  other  recommendation  that  one  of  you  made  that  I  have 
some  doubts  about  as  to  whether  or  not  rotating  people  on  and  off, 
even  though  it  would  provide  some  relief  obviously  from  the  duty, 
you  also  lose,  it  seems  to  me,  potentially,  a  certain  kind  of  continui- 
ty and  familiarity  with  the  issues.  You  get  a  chance  to  deal  with  a 
lot  of  these  issues  and  you  finally  begin  to  recognize  some  of  them, 
because  you  have  them  the  second  time.  And  you  know  to  kind  of 
have  a  constant  set  of  novices  rotating  on  and  off,  I  am  not  sure 
that  that  would  be  helpful. 

Were  you  going  to  make  an  observation? 

Mr.  Bennett.  I  agree  with  you,  but  I  just  think  one  point  has  to 
be  kept  in  mind  on  this  outsider  thing.  If  you  give  the  investiga- 
tory, part  one,  phase  one,  however  you  want  to  call  it,  the  power  to 
reprimand,  which  I  think  you  should,  because  it  will  help  you  re- 
solve these  cases  quickly  with  a  right  to  appeal,  there  is  a  serious 
legal  issue  which,  with  the  distinguished  Mr.  Michael  Davidson 
and  Mr.  Morgan  Frankel  here,  I  would  not  dare  get  into  it.  But  do 
you  really  want  an  outsider  actually  voting  on  reprimanding  a  sit- 
ting United  States  Senator?  I  think  not. 

But  I  agree  with  you.  Senator.  I  think  a  sitting  senator  is  going 
to  be  much  more  accountable  than  is  one  who  is  an  ex-senator.  You 
don't  want  judges,  and  I  don't  think  you  want  law  professors 
either,  with  all  due  respect. 

Senator  McConnell.  You're  right  on  that. 

[Laughter.] 

Mr.  Hamilton.  Senator,  in  the  system  I  propose,  I  would  not 
have  the  initial  investigative  panel  issue  a  reprimand.  Any  sane- 
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tion  I  would  take  to  what  I  call  the  adjudicatory  panel.  And  of 
course,  any  decision  they  make  would  be  subject  to  appeal. 

I  think  you  would  have  some  legal  problems  if  it  were  not  set  up 
that  way. 

Chairman  Bryan.  Senator  Lott? 

Senator  Lott.  Thank  you,  Mr.  Chairman. 

Following  up  on  a  point  that  Senator  McConnell  was  just  making 
about  the  size  of  the  Committee,  while  it  was  not  100  percent  the 
case  in  the  four  years  that  I  served  on  the  Committee,  most  of  the 
time  we  did  not  proceed  until  every  senator  was  there.  And  every 
time  you  had  another  senator — Senator  Pryor  was  there — every 
tinie  you  had  another  senator,  it  makes  it  even  more  difficult. 

So  trying  to  get  six  of  us  there  was  difficult  enough.  But  most  of 
the  time,  that  was  the  case.  And  we  did  not  proceed  until  every- 
body was  present  and  accounted  for.  And  I  think  that  is  the  way  it 
should  be. 

Wanting  to  stay  within  my  allotted  time,  I  would  like  to  ask  you 
a  series  of  questions,  and  let  me  begin  at  the  beginning. 

One  of  the  things  that  bothers  me,  and  perhaps  this  is  because  I 
am  an  old  House  member  and  I  watched  the  system  work  over 
there,  and  I  think  the  system  over  there,  frankly,  works  better 
than  our  system.  One  of  the  reasons  is  there  is  sort  of  in  effect  a 
codification.  You  are  notified;  here  are  the  rules  that  are  applica- 
ble. We  don't  have  that  here. 

John,  Mr.  Saxon,  how  would  you  respond  to  the  necessity  or  the 
idea  that  we  should,  perhaps,  have  some  further  clarification  of  ex- 
actly what  we  can  or  cannot  or  are  not  supposed  to  do? 

Mr.  Saxon.  You're  talking  prospectively  before  a  charge  is 
made? 

Senator  Lott.  Yes.  You  come  in.  Senator,  here  are  the  rules.  And 
if  you  violate  these,  the  Ethics  Committee  will  be  by  to  see  you. 

Mr.  Saxon.  I  agree  with  that.  I  have  to  chuckle,  because  one  of 
the  reasons  that  Senator  Howard  Heflin  plucked  me  from  his  Judi- 
ciary Subcommittee  and  put  me  on  the  staff  of  the  Ethics  Commit- 
tee was  because  of  S.  Res.  109,  to  rewrite  the  ethics  code.  We  got 
started  on  that  and  a  day  or  two,  literally  a  day  or  two  after,  the 
Abscam  scandal  broke,  we  were  off  to  the  races  investigating  Sena- 
tor Harrison  Williams.  And  then  Mr.  Bennett  was  retained. 

So  as  far  as  I  know,  the  Senate  has  not  gotten  back  to  that  proc- 
ess. And  I  do  think  that  there  is  a  better  system  and  set  of  refer- 
ence materials  on  the  House  side  than  exist  on  the  Senate  side. 

Senator  Lott.  We  did  there,  and  we  generally  are  on  notice  as  to 
what  they  are.  But  I  just  think  that  there  was  some  specification 
beyond  what  we  have  now  that  would  help. 

Chairman  Bryan.  Would  the  Senator  yield  for  an  observation? 

I  can  assure  the  Senator  that  Senator  McConnell  and  I  are  com- 
mitted to  renew  the  process  that  Mr.  Saxon  began,  to  have  an 
ethics  manual  that  does,  indeed,  codify  the  rules,  provide  some  nar- 
rative explanation  and  an  annotation  of  the  Committee  precedents. 

Senator  Lott.  Next  question  then.  Is  the  trigger  mechanism — I 
am  surprised  that  none  of  you  really  focus  very  much  on  that.  I 
believe  Mr.  Bennett  commented  on  it.  I  would  like  for  you  to  clari- 
fy what  you  said. 
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I  think  what  you  said  was  that  at  the  beginning,  no  sort  of  sworn 
statement.  But  if  you  go  forward,  then  it  would  have  to  be  based  on 
sworn  statements. 

But  before  you  respond,  let  me  just  emphasize  I  think  it  is  a  very 
murky  irresponsible  system  that  we  have  now.  Because  anybody 
out  of  the  blue,  unsworn,  un-anything,  can  levy  a  charge,  and  then 
a  senator  is  exposed. 

The  Committee  has  to  make  a  decision,  do  we  even  bother  to  in- 
vestigate this,  even  if  there  is  just  a  report  in  a  newspaper  that 
something  may  have  happened,  that  could  trigger  this  process 
moving  forward.  Again,  in  the  House,  that  is  not  the  case.  They 
have  a  very  ironclad,  specific  procedure  that  triggers  how  this 
thing  begins. 

So  I  feel  that  we  should  have  a  very  clear  understandable  trigger 
mechanism,  and  I  would  put  it  relatively  high,  too,  to  avoid — you 
know,  in  this  business,  you  don't  have  to  be  guilty  of  anything,  just 
be  charged,  and  you  are  in  danger. 

How  do  you  respond  to  that? 

Mr.  Bennett.  A  couple  of  things.  If  I  could  just  get  to  the  first 
question,  because  I  do  think  it  is  a  good  idea  to  have  some  general 
principles.  But  I  would  urge  you  not  to  get  into  the  business  of 
writing  a  police  code,  because  you  have  to  adhere  to  the  fundamen- 
tal principles  that  a  Member  of  Congress,  whether  it  be  the  House 
or  the  Senate,  has  got  to  act  in  a  way  which  brings  credit  to  the 
institution.  And  in  the  minds  of  men  and  women,  they  can  always 
find  ways  to  get  around  procedures. 

I  would  also  remind  you.  Senator,  that  Congressman  Lee  Hamil- 
ton, who  has  certainly  been  an  advocate  of  ethics  in  the  Congress, 
his  major  criticism  of  the  House  code  is  that  they  are  into  legalese 
too  much.  He  has  given  a  number  of  statements  like  that.  And  that 
they  are  getting  away  from  the  general  principles  and  getting  too 
much  into  the  specifics. 

On  the  second  point,  I  don't  think  that  you  need  much  of  a 
threshold  at  all,  nor  should  you  have  much  of  a  threshold  for  the 
Ethics  Committee  to  investigate.  The  problem  with  your  present 
system  is  you  have  all  of  these  layers,  where  as  soon  as  you  start 
something,  you're  sort  of  on  this  track  which  just  keeps  going  down 
the  line. 

I  think  that  your  investigation,  as  I  say,  could  be  one  day  or  six 
months.  I  think  if  there  is  a  story  in  a  newspaper  that  appears  to 
be  credible  about  a  senator  having  done  something  terrible,  I  don't 
think  that  you  can  just  disregard  it  because  nobody  has  filed  a 
formal  complaint.  I  think  the  Senate  should  look  into  it,  make 
some  inquiry  into  it,  some  preliminary  inquiry  into  it,  maybe  three 
days,  a  week,  or  whatever.  And  just  make  a  judgment  about  how 
much  more  investigation  you  are  going  to  do. 

On  the  other  hand,  there  are  plenty  of  people  who  file  formal 
complaints  or  sworn  complaints  that  are  frivolous  and  not  worth 
the  paper  that  they  are  written  upon.  There  is  no  substitute  for  six 
members  of  the  Committee  exercising  good  judgment  when  a 
matter  comes  to  their  attention.  And  I  don't  think  you  can  have 
some  artificial  set  of  criteria  which  will  say  if  these  ten  things  are 
met,  we  will  look  into  it  and  if  these  ten  things  are  met,  we  will 
not. 
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Senator  Lott.  I  think  newspaper  stories  are  not  a  basis  to  do 
anything,  because  you've  got  irresponsible  people  making  irrespon- 
sible actions,  and  irresponsible  newspaper  people  reporting  irre- 
sponsible and  made  up  stories.  That's  no  justification  to  proceed. 

Mr.  Bennett.  But,  Senator,  nobody  would  suggest  you  do  any- 
thing because  of  a  newspaper  article.  I  am  saying  if  there  is  a 
newspaper  story,  if  the  allegations  in  it  are  true,  and  it's  pretty  se- 
rious, what  the  Committee  should  do  is  look  beyond  the  newspaper 
story.  You  don't  say,  because  of  the  newspaper  story  we  are  now — 
but  under  my  system,  which  does  away  with  all  of  this  formality 
and  basically  has  an  investigation,  the  Committee  looks  into  what 
it  says,  calls  the  reporter,  gets  the  documents  referred  to. 

Supposing  it  is  a  very  document-oriented  story?  We  have  discov- 
ered that.  I  don't  think  you  say,  well,  nobody  has  filed  a  complaint. 
I  think  what  you  should  do  is  say,  well,  I  better  get  ahold  of  those 
documents.  And  you  may  get  them  and  say,  hey,  based  on  the  docu- 
ments— not  the  report  of  the  documents — that  it's  worth  going  for- 
ward. 

Senator  Lott.  How  about  counsel  for  the  defense  here? 

Mr.  Hamilton.  Senator,  I  would  agree  that  you  do  not  need  a 
sworn  complaint  to  start  an  investigation.  I  would  point  out,  even 
in  the  House  where  these  things  usually  get  started  by  a  sworn 
complaint,  the  Committee,  under  Rule  13,  has  got  authority  on  its 
own  initiative  to  start  an  investigation  when  it  determines  that  a 
matter  warrants  an  inquiry. 

It  seems  to  me  that  the  Ethics  Committee  should  not  be  ham- 
strung by  the  absence  of  a  sworn  complaint.  If  the  facts  come  to  its 
attention  one  way  or  the  other  that  indicates  there  is  a  serious 
matter,  it  ought  to  be  investigated  and  they  ought  to  have  the  au- 
thority, should  have  the  authority,  to  do  that. 

Senator  Lott.  Wouldn't  you  like  to  have  some  clarification  of  a 
trigger?  We  have  no  trigger.  There  is  no  understanding  of  when  or 
how  we  move  forward.  We  put  a  tremendous  burden  on  the  chair- 
man and  the  vice  chairman  to  make  a  decision  every  day  they  are 
making  them. 

But  I  think  we  should  look  for  some  understandable  clarifiable 
trigger,  and  I  would  like  for  you  all  to  think  about  that. 

What  we  have,  I  think,  is  not  good. 

Mr.  Hamilton.  In  the  system  that  I  have  proposed,  if  a  matter 
comes  to  the  attention  of  a  committee  that  has  at  least  some  credi- 
bility, then  it  would  be  given  to  a  two-member  panel  to  investigate 
and  make  a  determination  of  whether  they  should  proceed. 

Senator  Lott.  I  hope  you  will  think  some  more  about  that,  be- 
cause we're  going  to  have  to,  and  we  would  like  your  recommenda- 
tions. 

What  about  the  timing  of  the  process?  You  have  all  been  ad- 
dressing this  by  the  bifurcation  process  and  collapsing  of  one  step. 

I  believe  you  indicated,  Mr.  Bennett,  on  certain  dates  you  try  to 
have  a  target  date.  And  then  if  you  got  there,  if  you  got  what  you 
needed,  then  you  could  go  further. 

But  it  really  has  bothered  me  in  the  times  that  I  have  watched 
it.  I  know  investigations  take  time,  but  in  the  criminal  process  you 
have  speedy  trial  requirements.  There  has  got  to  be  some  end  to 
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these  things.  Right  now,  I  don't  think  there  is  a  beginning  or  an 
end. 

Mr.  Bennett.  Senator,  I  agree  with  you  and  I  will  tell  you  from 
firsthand  experience  there  has  not  been  a  case  that  I  have  handled 
for  this  body  that  I  could  not  have  done  in  one  third  of  the  time  if 
you  had  adopted  a  bifurcated  procedure  of  two  stages. 

Senator  Lott.  You  think  that  will  take  care  of  the  lengthy  proc- 
ess? 

Mr.  Bennett.  I  think  that  will  take  care  of  a  great  deal  of  it.  I 
also  think  giving  the  Committee  power  to  reprimand  or  use  what- 
ever word  you  want  to  use,  just  keep  it  the  same  in  all  cases,  will 
greatly  simplify  it.  It  is  these  layers  upon  layers. 

Look,  you  are  ultimately  judging  a  colleague  and  you  know  you 
are  going  to  have  to,  at  the  end  of  the  process,  decide  am  I  going  to 
punish  this  person  or  not.  So  consequently,  whenever  you  are  in 
each  of  these  stages,  you  don't  want  to  ratchet  it  up  until  you  have 
more  and  more  and  more  information.  And  the  lawyer  represent- 
ing the  senator,  if  he  is  smart  and  sees  that  there  is  a  problem 
here,  he  wants  to  keep  it  within  the  "political  process"  and  not  let 
it  get  out  of  that  Committee.  So  the  lawyer  is  going  to  use  every 
one  of  these  layers. 

And  there  are  members  who  say,  I  want  to  appear  before  the 
Committee  in  the  preliminary  inquiry  stage.  And  then  before  you 
go  to  the  initial  review  stage,  I  want  to  come  back.  And  then  before 
you  go  to  the  next  stage,  I  want  to  come  back.  And  that  is  what 
adds  tremendous  delays  to  the  process. 

Senator  Lott.  I  beg  the  indulgence  of  the  Commission. 

On  the  sanctions  question,  you  talked  about  this.  The  only  thing 
you  suggested  really  was  that  there  be  another  layer  or  level  of 
action  by  the  Senate  reprimand,  for  instance.  I  have  always  felt 
that  there  ought  to  be  sort  of  a  thermometer  both  at  the  Commit- 
tee level  and  at  the  Senate  level,  that  you  really  ought  to  have  two 
or  three  levels  of  action  in  the  Committee  and  two  or  three,  at 
least  three,  in  the  full  Senate.  I  think  that's  what  happens. 

But  that  is  not  the  way  the  rules — I  guess  it  is  the  law  now.  All 
we  can  do  is  expel  or  censure.  And  even  if  you  call  it  reproval,  re- 
proach, reprimand,  it  is  reported  as  censure. 

I  think  we  need  to  have  another  layer  or  two  in  there.  Am  I  cor- 
rect, that  we  would  have  to  specifically  change?  Is  it  the  law  to  put 
that  layer  in  there,  or  is  it  just  the  Rules  of  the  Senate? 

Mr.  Hamilton.  You  might  have  to  change  S.  Res.  338.  But  what  I 
proposed.  Senator,  was  there  be  several  layers,  at  least  two  of 
which  could  be  imposed  at  the  Ethics  Committee  level.  And  that  is 
not  to  say  that  the  Senate  couldn't  do  that  too,  but  I  proposed  that 
at  the  Committee  level  there  be  a  letter  of  reproval  and  then  a  rep- 
rimand. For  something  more  severe  than  that,  you  would  have  to 
go  to  the  full  Senate. 

Senator  Lott.  Do  the  other  two  witnesses  agree  with  that,  that 
there  maybe  should  be  another  level  or  two  in  there? 

Mr.  Bennett.  I  agree  in  principle.  I  would  put  a  reprimand  into 
phase  one,  because  I  think  what  that  would  do  is  it  would  help  you 
expedite  cases  much  more  quickly  and  it  would  probably  save  a  lot 
of  time,  effort,  and  expense  on  a  respondent  senator  not  to  have  to 
go  into  an  adjudicatory  hearing. 
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Chairman  Bryan.  Could  we  ask,  would  that  have  to  be  done  by  a 
change  in  the  Rules,  Mr.  Bennett?  Or  do  you  happen  to  know? 

Mr.  Bennett.  I  think  there  would  have  to  be  a  change. 

Senator  McConnell.  In  the  Rules? 

Mr.  Bennett.  Right  now,  as  I  understand  it,  the  Committee — I 
don't  think  the  Committee  can  reprimand  without  the  consent  of 
the  respondent  senator. 

Senator  Lott.  My  question  really  was  applicable  to  the  full 
Senate.  In  order  to  have  that  additional  opportunity  or  level  of  let's 
say  reprimand,  what  would  we  have  to  do?  Would  we  have  to 
change  specifically  the  Rules  of  Procedure  of  the  full  Senate? 

Mr.  Bennett.  Who  would  be  imposing  the  reprimand? 

Senator  Lott.  The  Senate  itself. 

Mr.  Bennett.  I  don't  know.  But  I  would  not  think  the  full  Senate 
would  need  to  change  it,  because  I  think  the  lesser — 

Senator  Lott.  The  Committee  itself. 

Mr.  Bennett.  The  greater  would  include  the  lesser.  The  theory 
would  be  that  if  you  can  censure,  you  can  also  reprimand. 

What  I  am  proposing  is  that  the  Committee  be  able  to  repri- 
mand, and  I  think  that  that  would  require  a  change. 

Chairman  Bryan.  I  hate  to  cut  off  our  colleagues,  but  Senator 
Smith  has  been  patient. 

Let  me  ask  counsel  for  the  Ethics  Committee  if  we  might  re- 
search that  and  at  least  share  with  us  informally.  Senator  Lott's 
question.  May  I  yield? 

Mr.  Hamilton.  If  I  can  take  ten  seconds,  you  should  look  at  S. 
Res.  338,  Section  2,  because  I  think  the  answer  is  there.  My  quick 
reading  of  it  in  the  last  few  seconds  indicates  to  me  that  the  Senate 
could  do  something  else. 

It  says  the  Ethics  Committee  to  recommend  to  the  Senate,  by 
report  or  resolution,  by  majority  vote  of  the  full  Committee  discipli- 
nary action,  including  but  not  limited  to,  in  the  case  of  a  member, 
censure,  expulsion,  or  recommendation  to  the  appropriate  party 
conference  regarding  seniority. 

And  indeed  in  these  two  cases  that  I  have  been  involved  in, 
Durenberger  and  Talmadge,  something  other  than  these  three 
sanctions  were  indeed  recommended. 

Chairman  Bryan.  I  thank  you,  Mr.  Hamilton. 

Let  me  defer  to  Senator  Smith,  who  has  been  awaiting  his  time 
patiently  for  questions. 

Senator  Smith.  That's  all  right,  Mr.  Chairman.  Thank  you. 

I  want  to  commend  you  and  the  vice  chairman  for  the  hearings.  I 
really  enjoy  it,  as  a  new  member  of  the  Ethics  Committee.  I  want 
to  tell  you,  I  got  a  lot  from  just  listening  to  the  three  of  you,  and  I 
appreciate  your  testimony  very  much. 

I  certainly  concur  with  all  of  you  on  the  bifurcated  process  that 
Senator  Warren  Rudman  has  recommended,  and  I  agree  that  the 
process  ought  to  be  simplified,  perhaps  to  two  steps,  investigative 
and  adjudicatory. 

There  is  one  concern  there,  though,  that  I  have.  I  think,  al- 
though I  agree  there  are  too  many  steps  in  there  in  the  investiga- 
tive, and  there  is  a  certain  stigma  that  is  attached  if  you  throw  it 
right  to  the  investigative  end,  and  if  somebody  throws  a  frivolous 
charge  in  on  someone  in  the  Senate,  then  the  stigma  is  that  so-and- 
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so  is  being  investigated  by  the  United  States  Senate  Ethics  Com- 
mittee. 

And  given  that  none  of  you  were  real  firm  in  response  to  Senator 
Lott's  question  as  to  where  the  trigger  is,  given  all  of  that,  how 
would  you  deal  with  that?  You  touched  on  it  somewhat,  Mr.  Ben- 
nett, with  what  you  said  specifically,  quickly,  because  I've  got  a 
couple  other  questions  that  I  want  to  get  to. 

Mr.  Bennett.  Part  of  the  problem  is  we're  using  the  same  word 
"investigation"  and  it  has  a  different  meaning  now. 

Senator  Smith.  Not  to  the  public,  it  doesn't. 

Mr.  Bennett.  My  point  is,  you  can  say  just  looking  into,  you're 
looking  into  the  matter.  I  think  it  protects  an  individual. 

Senator  Smith.  In  essence,  if  you're  going  to  do  all  that,  which 
you  have  to  do  anyway,  you're  probably  taking  that  step  even 
though  it  is  not  formally  done. 

Mr.  Bennett.  You  are  taking  it  and  you  are  not  doing  it  formal- 
ly. And  therefore  I  don't  think  it  has  the  stigma  that  you're  look- 
ing into  it,  whether  it  is  a  one-hour  inquiry  or  whether  it  is  a  six- 
month  inquiry. 

Senator  Smith.  Let  me  go  to  the  statute  of  limitations  for  a 
minute.  All  of  you  took  the  position  that  there  should  be  no  statute 
of  limitations,  that  the  Senate  must  take  precedence.  And  I  am  not 
sure  who  said  it,  and  I  apologize.  Somebody  said  cut  off.  You  would 
make  a  cut  off  when  a  Senator  comes  to  the  Senate.  Did  you  say 
that,  Mr.  Hamilton?  I  cannot  remember  who  said  it. 

Mr.  Hamilton.  I  said  that  that  has  been  adopted  in  the  past  in 
Senator  John  McCain's  situation.  Some  of  his  conduct  regarding 
Mr.  Keating  took  place  when  he  was  in  the  House  and  the  Senate 
Ethics  Committee  decided  it  would  not — could  not  impose  any  disci- 
pline because  of  that. 

Senator  Lott.  If  you  yield  on  that,  that  is  not  in  a  rule  and  it 
was  not  clear.  We  had  to  consciously  act  in  that  regard.  And  there 
was  some  debate  about  it. 

Mr.  Bennett.  You're  right.  But  in  that  case,  one  thing  I  start- 
ed— when  I  started  the  investigation,  there  had  already  been  a 
letter  sent  by  the  chairman  and  vice  chairman  of  the  Senate  Ethics 
Committee  to  Senator  McCain  pertaining  to  the  activities  in  the 
House.  That  preceded  much  of  what  occurred  regarding  certain 
trips. 

Senator  Smith.  Let  me  ask  each  of  you  specifically  on  the  point 
of  statute  of  limitations,  is  it  your  position  that  the  statute  of  limi- 
tations should  go  back  only  as  far  as  the  individual's  beginning  his 
service  or  her  service  in  the  United  States  Senate? 

Mr.  Bennett.  I  do  not. 

Senator  Smith.  You  do  not.  You  believe  it  should  start  with  that 
service  or  can  go  back  beyond  the  service? 

Mr.  Bennett.  I  am  troubled  about  writing  absolute  rules  because 
you  never  know  what  is  out  there. 

Senator  Smith.  The  statute  of  limitation  is  about  as  absolute  as 
you  can  get. 

Mr.  Bennett.  I  don't  think  you  should  have  any  statute  of  limi- 
tations. 

Senator  Smith.  Period? 
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Mr.  Bennett.  In  a  person's  lifetime.  But  I  do  think  the  Senate — I 
do  think  the  Senate  should  not  be  hesitant  to  throw  cases  out 
where  there  is  a  long  passage  of  time. 

Senator  Smith.  I  heard  you  and  I  understand.  I  just  wanted  to 
see  if  you  both  agreed. 

Mr.  Saxon? 

Mr.  Saxon.  I  think  I  would  agree,  Senator.  It  seems  at  first  blush 
to  say  a  bit  harsh  that  this  body  could  discipline  or  discredit  for 
something  that  happened  before  he  or  she  came  to  it.  But  if  we  are 
concerned  about  the  integrity  of  the  institution,  it  will  reflect  on 
the  institution,  whether  it  is  an  axe  murder  or  something  slightly 
less  offensive. 

But  I  think,  as  Mr.  Bennett  said,  the  Committee  can  use  its  dis- 
cretion. And,  repeating  myself,  if  there  is  an  ancient  charge  and  it 
has  not  been  repeated,  then  you  can  handle  it  with  a  lesser  sanc- 
tion. 

Mr.  Hamilton.  Obviously,  if  there  is  a  good  indication  that  some- 
body is  guilty  of  high  treason  or  murder,  you  don't  stop  at  the — 
they  are  not  immunized  by  coming  into  the  Senate.  I  think  for 
events  that  took  place  before  the  individual  came  into  the  Senate, 
they  should  be  cautious  in  proceeding. 

Senator  McConnell.  When  that  person  has  a  criminal  problem 
then  it  comes  before  the  Senate  as  a  criminal  conviction,  at  some 
point,  if  a  person  is  convicted. 

Mr.  Hamilton.  Perhaps. 

Senator  McConnell.  Isn't  the  Ethics  Committee  awaiting  action 
of  a  criminal  court  somewhere? 

Mr.  Hamilton.  Even  a  criminal  conviction  would  not  be  the  final 
end  of  the  matter. 

Mr.  Bennett.  There  is  a  different  standard  of  proof.  In  the 
Senate,  it  is  clear  and  convincing.  In  a  criminal  case,  it  is  proof 
beyond  a  reasonable  doubt.  And  in  many  criminal  offenses,  there  is 
a  statute  of  limitations.  So  you  can  get  stuck  with  somebody  as  to 
whom  there  is  overwhelming  evidence  of  guilt  a  year  before  they 
come  into  the  Senate.  And  if  you  have  a  statute  of  limitations,  or 
are  not  willing  to  go  back  prior  to  Senate  service,  you  may  be  stuck 
with  such  a  person.  And  I  think  the  integrity  of  the  institution  will 
suffer. 

You  should  keep  your  flexibility. 

Senator  Smith.  Let  me  move  to  the  area  of  senators  judging 
themselves.  I  think  it  is  our  responsibility  under  the  Constitution, 
very  clearly.  And  I  tend  to  agree  with  those  who  say  it  ought  to  be 
restricted  to  senators  themselves. 

And  you  certainly,  Mr.  Bennett,  can  comment  on  this  as  well  as 
anyone  and  the  other  two  in  terms  of  how  you  cope  with  it.  I  have 
only  been  on  the  Ethics  Committee  a  few  months.  And,  as  I  see  it, 
yes,  we  are  supposed  to  judge  ourselves,  but  many  times  we  are 
confronted  with  outside  counsel  to  help  us  judge  ourselves,  a  huge 
staff  to  help  us  judge  ourselves,  attorneys  to  help  us  judge  our- 
selves, investigators  to  help  us  judge  ourselves. 

And  when  we  come  down  to  it,  we  are  relying  on  people  outside 
the  system  who  are  not  part  of  the  system  to  influence  our  deci- 
sions on  how  we  judge  ourselves.  And  I  would  just  like  a  response 
to  that,  all  three  of  you,  and  specifically  outside  counsel.  It  is  not 
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meant  to  be  a  reflection  on  the  capabilities  or  the  integrity  of  any 
of  the  outside  counsel;  it  is  just  the  idea  of  judging  oneself.  If  we 
rely  on  so  much  outside  help,  we  tend  to  lose  the  integrity  of  the 
judging  from  the  outside.  And  I  would  just  like  your  response  start- 
ing with  you,  Mr.  Bennett.  Go  ahead. 

Mr.  Bennett.  First  of  all,  you  know  how  I  feel  about  the  impor- 
tance of  outside  counsel,  because  not  only  of  the  expertise  in  a  com- 
plicated matter,  but  also  they  are  not  going  to  be  accusing  the 
Senate  in  an  investigation  of  using  investigators  or  lawyers  who 
are  beholden  to  the  Senate  employers  for  a  lifetime  or  long  term 
employment.  But  different  committees  use  special  counsel  differ- 
ently. 

It  is  my  view  that  special  counsel  is  a  lawyer  to  the  Ethics  Com- 
mittee. And  while  they  provide  some  degree  of  independence,  in 
the  last  analysis,  they  are  not  a  free-floating  entity. 

A  decision  was  made  and  I  don't  really  think  it  appropriate  to 
get  into  any  detail  at  this  point,  but  a  decision  was  made  in  the 
Keating  case  that  the  entire  matter  would  be  handled  in  a  prelimi- 
nary inquiry  stage  and  that  special  counsel  was  to  recommend  in 
the  course  of  those  proceedings,  what  he  thought  the  appropriate 
applicable  standards  would  be.  That  was  a  decision  of  the  Ethics 
Committee. 

In  other  instances,  you  may  use  special  counsel  differently. 

Senator  Smith.  Frequently,  the  very  questions  themselves  are 
asked  by  the  counsel,  not  the  senators.  Not  always,  but  sometimes. 

Mr.  Bennett.  That's  right.  And  I  should  also  say,  and  I  do  not 
think  it  is  appropriate  to  go  into  detail,  many  of  the  questions  that 
special  counsel  asks  such  as  I  asked  in  the  Keating  case,  were  in 
fact  questions  that  I  asked  because  one  or  more  members  of  the 
Committee  preferred  that  I  ask  rather  than  they  themselves  ask. 

So  special  counsel  provides  you  with  very  legitimate  proffer.  And 
I  don't  suggest  there  is  anjrthing  wrong  with  that  insulation  in 
these  very  complicated  matters. 

Mr.  Saxon.  Senator,  I  would  say  I  believe  very  strongly  in  the 
value  of  outside  counsel  because  it  does  give  you  an  independent, 
objective,  and  experienced  look  at  these  matters. 

There  is  some  concern,  as  you  say,  that  you've  got  a  lot  of  other 
people,  external  to  the  body,  presenting  things  to  you.  But  the  im- 
portant thing  is  that  they  are  simply  doing  that.  They  are  present- 
ing you  with  facts  and  with  information  and  what — whether  it's 
deposition  summaries  or  questioning  witnesses,  the  element  of  con- 
trol by  the  Committee  is  always  there. 

When  you  hire  that  special  counsel,  you  can  provide  him  or  her 
whatever  mandate  you  want  the  special  counsel  to  have.  If  you 
don't  want  them  to  question  witnesses,  they  don't  have  to  do  that. 
If  you  want  them  to  be  prosecutorial  in  nature,  you  can  give  them 
that  charge.  If  you  want  them  to  be  honest  brokers  of  facts,  you 
can  give  them  that  charge. 

But  whatever  facts  that  person  presents  to  you,  under  whatever 
scenario  you  give  them,  ultimately  you've  got  to  go  do  some  soul 
searching  when  it  comes  time  to  fashion  sanctions  and  to  vote  on 
it.  So  I  don't  think  that  you  are  ultimately  abdicating  your  respon- 
sibility by  surrounding  yourself  with  staff  who  are  external  to  the 
process. 
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Senator  Smith.  Mr.  Hamilton,  you  were  on  the  receiving  end  of 
the  special  counsel.  Do  you  have  a  reaction? 

Mr.  Hamilton.  Let  me  say  about  three  things. 

First  of  all,  the  fact  that  the  Rules  do  allow  the  appointment  of 
hearing  examiners  to  make  findings,  the  appointment  of  special 
counsel  who  have  made  findings  indicates  to  me  that  it  is  not  a 
huge  step  to  suggest  you  could  bring  on  outsiders  to  the  Commit- 
tee. It  is  a  step,  but  it  seems  to  me  it  is  not  a  huge  step. 

If  you  did  that,  if  you  provided  the  Committee  with  people  who, 
perhaps,  to  use  the  words  of  the  debates  20  years  ago,  who  are  un- 
encumbered by  personal  relationships,  or  certainly  more  unencum- 
bered than  sitting  senators  who  have  to  depend  on  these  relation- 
ships for  their  legislative  interests,  if  you  bring  in  outsiders  on  the 
Committee,  I  think  you  have  less  need  for  special  counsel. 

Now  I  would  agree  with  Bob  that  in  some  circumstances  special 
counsel  is  needed  because  the  matter  may  be  horribly  complex  and 
you  need  some  expertise. 

On  the  other  hand,  I  think  it  is  fair  to  say — I  think  Bob  would 
agree  with  this — that  at  times  the  use  of  special  counsel  has  been 
controversial  and  it  has  introduced  an  element  into  a  proceeding 
that  frankly  has  been  a  bit  distracting.  And  has  probably  diverted 
from  the  attention  to  the  direct  issues  at  hand. 

Chairman  Bryan.  Mr.  Hamilton,  I  don't  mean  to  cut  everybody 
off,  but  if  we  are  going  to  give  everybody  a  chance,  Senator  Ste- 
vens, you're  next  in  line.  And  then  Senator  Pryor,  who  was  yield- 
ing to  Senator  Mikulski,  who  needs  to  excuse  herself. 

Senator  Stevens.  I  had  to  leave  to  go  to  another  committee  meet- 
ing. If  you  wish  to  go  to  people  who  have  been  here 

Chairman  Bryan.  If  the  senator  would  have  no  objection,  if  I 
could  jdeld  to  Senator  Mikulski  and  then  come  back  to  the  Senator. 

Senator  Stevens.  I  would  like  to  do  that.  I'm  sorry  I  had  to  go, 
but  I  understand,  Barbara. 

Senator  Mikulski.  Thank  you  very  much  Senator  Stevens. 

I  am  only  going  to  confine  myself  to  one  area  of  questioning, 
which  is  the  membership  of  the  Committee,  both  outside  people  as 
well  as  the  sitting  senators. 

First  of  all,  this  has  been  a  very,  very  informative  hearing  and  I 
think  it  is  the  Senate  at  its  best,  because  as  you  can  see,  truly  we 
are  functioning  in  a  bipartisan  way  to  create  a  contemporary 
framework  for  the  Ethics  Committee. 

Let  me  go  right  to  the  membership  of  the  Ethics  Committee.  One 
is  the  recommendation  for  there  to  be  former  senators  to  be  part  of 
this  process. 

Senator  McConnell  asked  one  of  my  questions  about  conflict  of 
interest,  because  so  many  earn  their  living  in  relationship  to  gov- 
ernment, whether  it  is  direct  or  indirect  lobbying.  And  the  other, 
and  I  would  like  to  amplify,  if  you  would,  amplify  the  answer  you 
gave  him  a  little  bit  more,  because  that  would  be  one  of  my  ques- 
tions. 

And  the  other  question  I  have  is  how  former?  How  long  a  former 
senator?  Because  certainly  there  is,  I  think  we  would  all  agree 
that,  not  only  are  the  laws  of  the  Senate  changed,  but  the  stand- 
ards of  the  Senate  have  changed. 
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An  example  would  be  in  the  fair  employment  practices,  where 
one  would  say  that  the  senators  of  a  decade  or  two  decades  ago 
would  not  really  be  part  of  these  contemporary — some  of  the  con- 
temporary issues  that  we  face.  Some,  particularly  around  employee 
relations  and  even  the  general  standards  or — there  is  a  new  code  of 
conduct,  if  not  a  legal  code  of  conduct.  And  they  would  be,  you 
know,  the  Senate  was  a  case  of  being  one  of  the  last  plantations  in 
Washington,  that  the  employees  had  no  rights,  that  we  did  not  go 
by  the  same  rules  that  we  put  upon  the  private  sector.  One  of  the 
championships  that  Senator  Don  Nickles  has  been  so  ably  assertive 
on. 

I  wonder  what  you  think  about  that  and  how  would  you  address 
those  concerns.  And  I  am  being  the  devil's  advocate. 

Mr.  Hamilton.  Senator,  since  it  is  my  suggestion,  perhaps  I 
should  respond  to  that. 

As  I  said  in  response  to  Senator  McConnell's  questions,  I  think 
you're  going  to  have  to  pick  your  former  senators  carefully.  I  am 
not  sure  how  long  they  have  been  away  from  the  institution  is  the 
only  question.  I  think  the  real  question  would  be  his  or  her  stature, 
his  or  her  judgment,  his  or  her  integrity,  a  variety  of  factors  that 
would  come  into  it. 

So  I  cannot  give  you  a  firm  answer  on  that.  I  do  recognize  the 
concern  that  Senator  McConnell  raised  about  people  making  their 
living  before  this  body.  And  that  is  obviously  something  that  would 
have  to  be  taken  into  consideration. 

Let  me  say  one  other  thing  and  be  completely  candid.  I  think 
that  the  conclusion  that  I  reached  about  bringing  in  former  sena- 
tors is  a  bit  of  an  unfortunate  conclusion.  I  am  sure  it  is  one  that 
does  not — would  not  make  the  Senate  comfortable  because  it  is,  to 
some  degree,  would  be  to  some  degree,  admitting  that  the  system 
there  is  imperfect. 

I  do  approach  this  though,  from  the  standpoint  of  representing 
several  people  who  have  been  under  investigation  in  very,  very 
controversial  and  heated  matters. 

I  will  tell  you  that  a  large  part  of  our  concern  in  handling  these 
cases  and  trjdng  these  cases  was  not  just  the  facts,  but  the  politics. 
We  were  as  worried  about  the  politics  of  these  cases  as  we  were 
about  the  facts  and  who  was  going  to  do  what  for  political  reasons. 
And  there  was  not  a  lot  of  confidence  that  decisions  were  going  to 
be  made  on  the  facts.  And  there  are  several  other  factors. 

Senator  Mikulski.  Mr.  Hamilton,  are  you  saying  that  your  rec- 
ommendation was  based  on  the  fact  that  sitting  senators  would  be 
making  their  decisions  on  the  basis  of  politics? 

Mr.  Hamilton.  Partially,  yes.  That  was  our  concern  in  the  cases 
that  I  have  handled. 

Senator  Mikulski.  I  asked  you  a  specific  question.  I  understand 
the  thinking  behind  your  recommendation.  I  asked  you  two  specific 
questions.  One,  the  conflict  of  interest,  and  the  other  the  contempo- 
rary nature.  And  you  are  saying  that  you  would  turn  to  a  pool  of 
senators;  is  that  correct?  And  then  try  to  look  at  their  current  em- 
ployment and  how  far  away  they  were  from 

Mr.  Hamilton.  Yes,  in  the  general  judgment. 

Senator  Mikulski.  There  are  four  living  senators.  Bell,  Mathias, 
Tidings,  and  Brewster,  I  think,  would  serve  the  Senate  well,  and 
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even  Senator  Brewster,  who  had  a  terrible — he  is  going  through  a 
rehabilitation  program  and  is  now  a  member  of  the  Bar. 

But  that  takes  me  to  the  issue — I  am  going  to  call  it  one  case, 
one  panel,  which  would  be  if  we  turned  to  former  senators.  Let  s 
just  say  a  senator  who  is  not  engaged  in  lobbying  but  is  really  an 
outstanding   litigator,   perhaps   involved   in   international   law   or 
trade  law  or  any  number— or  litigation  law,  that  we  would  ask 
them  to  serve,  but  only  for  one  case.  Essentially  we  would  establish 
almost  like  pro  bono  lawyers.  But  go  to  the  Senate  and  if  there 
were  a  pool  of  senators  who  wished  to  volunteer  for  this,  former 
senators,  and  then  say,  we  would  welcome  your  services.  But  you 
would  only  have  to  hear  one  case  in  this  bifurcated  process.  Essen- 
tially, not  a  term  limit  but— if  I  am  on  a  jury  in  Maryland,  I  have 
to  only  serve  one  trial,  I  don't  have  to  serve  a  whole  month. 
What  do  you  think  about  that? 
Mr.  Hamilton.  I  wouldn't  do  it  that  way. 
Senator  Mikulski.  You  wouldn't  do  it  that  way? 
Mr.  Hamilton.  I  would  appoint  a  former  senator  for  a  period  of 
time.  I  would  compensate  that  former  senator.  I  would  make  the 
position  one  of  honor  and  importance,  announce  it  as  such.  And 
that  is  the  way  I  would  do  it.  It  would  not  be  a  full  time  assign- 
ment, but  it  would  be  one  that  would  be  viewed  as  extremely  im- 
portant. And  I  think  because  it  would  take  time,  I  would  advocate 
compensation. 

Senator  Mikulski.  Mr.  Saxon  and  Mr.  Bennett,  do  you  share 
those  thoughts?  What  do  you  think  about  the  question? 

Mr.  Saxon.  Two  thoughts.  Senator.  One,  as  you  think  through 
the  mechanics,  it  can  be  difficult.  If  you  are  compensating  a  former 
member,  I  don't  know  if  that  technically  constitutes  being  on  the 
payroll.  And  then  you've  got  to  decide  whether  other  provisions  of 
the  Code  of  Conduct  kick  in  and  if  they  can  continue  their  lobbying 
practice,  if  that  is  the  nature  of  their  means  of  earning  an  income. 
So  I  am  not  saying  that  I  would  summarily  dismiss  it.  It  is  just 
the  mechanics  of  how  you  do  it  are  very  difficult. 

Senator  Mikulski.  The  utilization  of  the  expertise  and  experi- 
ence of  former  senators,  you're  saying,  would  be  difficult? 

Mr.  Saxon.  Your  initial  question  raises  a  problem  that  we  have 
not  addressed,  though.  And  that  is  that  if  we  are  concerned  about 
their  understanding  of  the  traditions  and  mores  and  environment 
of  the  Senate,  it  has  changed  in  some  respects,  and  particularly 
with  regard  to  employment  matters.  So  in  that  regard,  that  one 
may  be  a  little  bit  trickier  for  members  whose  service  was  more 

distant.  ,     ^  i 

Mr.  Hamilton.  Senator,  I  think  the  ethics  situation  can  be  taken 
care  of.  I  have  been  special  counsel  for  a  House  committee,  and  I 
continued  to  practice  law  while  I  did  that.  Mr.  Bennett  was  special 
counsel  to  the  Ethics  Committee  and  he  continued  to  do  other 
things,  to  the  extent  he  had  any  time.  ,        ^      x- 

Senator  Mikulski.  Mr.  Hamilton,  I  think  I've  got  the  benefit  ot 
your  advice. 

Mr.  Bennett? 

Mr.  Bennett.  A  few  points.  Senator.  Let  me  make  one  point  gen- 
erally in  response  to  Mr.  Hamilton.  I  can  tell  you  that  I  have  been 
involved  in  a  number  of  highly  controversial  ethics  matters  in  this 
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body.  I  can  show  you  some  of  the  scars  if  you  would  like  to  see 
them. 

I  know  of  no  instance  that  I  have  ever  been  involved  in  where 
any  United  States  Senator  has  been  punished  or  reprimanded  by 
the  Ethics  Committee  which  was  attributable  to  a  partisan  deci- 
sion, either  Republican  or  Democrat. 

Now  that  does  not  mean  that  there  have  not  been  political  de- 
bates or  political  issues  or  political  sensitivities.  Of  course.  But  I 
know  of  no  United  States  Senator,  in  any  of  the  three  matters  that 
I  have  handled,  that  could  come  in  here  under  oath  and  say,  I  was 
punished  for  this  or  that  because  of  partisan  reasons. 

I  just  thought  the  record  should  reflect  that. 

I  think  this  idea  of  an  outside  former  senator  is  a  bad  idea.  As 
uncomfortable  as  this  is,  this  is  your  responsibility  and  this  is  your 
job.  An  outside  senator  is  not  as  accountable  to  the  public  as  a  sit- 
ting United  States  Senator.  An  outside  former  senator,  while  he  or 
she  may  have  great  respect  for  the  institution,  does  not  have  the 
same  obligations  to  the  Senate  as  an  institution  as  a  sitting  sena- 
tor. 

In  addition,  I  align  myself  completely  with  Senator  McConnell's 
views  about  the  potential  conflict  of  interest  situation.  You  get 
nothing  by  getting  an  outside  former  senator. 

It  is  your  job  and  I  think  you  should  do  it,  and  I  think  with  the 
right  rules  and  procedures  you  will  make  a  very  difficult  job  at 
least  bearable. 

Senator  Mikulski.  Have  I  used  all  my  time? 

Chairman  Bryan.  You  have  about  30  seconds. 

Senator  Mikulski.  I  would  hope  in  the  course  of  the  conversa- 
tions you  would  address  also  the  issue  of  term  limits,  if  you  will, 
for  service  on  the  Ethics  Committee.  Should  this  be  a  regular  com- 
mittee assignment  like  one  on  Housing,  on  Banking?  Should  this  be 
part  of  a  senator's  career?  Or  should  the  service  on  it  be  time  limit- 
ed? 

Mr.  Bennett.  First,  they  should  give  you  all  a  big  raise  for  being 
on  this  committee. 

Senator  Mikulski.  I  happen  to  think  this  is  the  only  committee 
where  they  take  a  senator,  give  them  a  two-year  sentence  of  doing 
community  service  on  the  Ethics  Committee. 

Mr.  Saxon.  I  think  it  is  called  combat  pay. 

Senator  Mikulski.  Want  to  go  down  the  line  and  give  your  quick 
views  on  term  limits?  Essentially  two-year  service? 

Mr.  Bennett.  I  think  so,  because  I  just  think  it  is  a  tremendous, 
tremendous  burden  on  members  of  the  Committee.  It  is  a  painful, 
painful — Senator  Smith  has  no  gray  hair  because  he  is  obviously 
very  new  to  the  Committee. 

But  I  think  it  should  be  just  a  matter  of  a  couple  of  years.  I 
think  you  really  can  burn  out  on  something  like  this.  I  would  very 
definitely  limit  it. 

And  I  would  let  the  Majority  and  Minority  leaders  pick  the  six 
people  who  he  thinks  or  she  thinks  are  the  best  that  can  handle 
this  kind  of  thing,  men  and  women  who  have  the  respect  of  their 
colleagues  and  integrity  of  the  institution.  I  don't  like  the  sugges- 
tion of  seniority  and  two  from  here  and  two  from  there. 
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Senator  McConnell.  You're  not  concerned  about  an  institutional 
memory?  It  doesn't  bother  you  that  you  have  a  constant  flow.  I 
mean  a  lot  of  people  don't  stay  long  an3rway.  You're  not  concerned 
about  a  kind  of  revolving  door  membership  in  terms  of  institution- 
al memory  among  members? 

Mr.  Bennett.  I  don't  think  so,  because  I  think  there  are  con- 
stants in  the  system.  There  is  a  lot  of  wrritten  material.  You  have 
the  written  reports.  Each  case  is  factually  different. 

I  don't  think  that  you  need  it,  and  in  fact  I  think  sometimes  the 
institutional  memory  on  the  part  of  one  senator  can  be  a  disruptive 
force.  There  may  be  tendency  just  to  completely  defer  to  that 
person.  Oh,  we  did  it  this  way  a  year  and  a  half  ago;  we  must  be 
consistent.  You  dig  into  it  and  you  find  out  maybe  they  didn't  do  it 
precisely  that  way. 

Chairman  Bryan.  Mr.  Saxon,  if  we  might  get  your  comments 
and  yours  very  quickly  so  that  Senator  Stevens,  who  has  been  kind 
enough  to  yield  the  full  time  allotted  to  him  for  questions. 

Senator  Mikulski.  I  appreciate  it. 

Mr.  Saxon.  Service  on  the  Ethics  Committee  is  a  thankless  task. 
There  ought  to  be  a  limit  to  it.  I  think  two  years  may  be  a  little 
short.  Whatever  limit  you  come  up  with,  you've  got  to  make  allow- 
ance for  an  ongoing  investigation  that  could  conceivably  spill  over 
beyond  a  session  of  Congress.  The  last  thing  you  want  is  to  be 
three-fourths  of  the  way  down  the  road  and  then  have  some  mem- 
bers bail  out  because  their  term  was  up. 

Chairman  Bryan.  Mr.  Hamilton? 

Mr.  Hamilton.  I  would  agree  there  should  be  a  limit  because  I 
think  it  is  a  very  difficult  assignment.  I  would  point  out  that  there 
used  to  be  a  requirement,  until  1979,  that  the  Committee  came 
from  senators  of  various  seniority.  And  that  was  rejected,  discard- 
ed, because  it  was  so  difficult  filling  up  the  ranks  with  specified 
types  of  senators. 

Senator  Mikulski.  Thank  you,  Mr.  Chairman.  Thank  you.  Sena- 
tor Stevens.  I  hope  my  questions  were  generic. 

Chairman  Bryan.  Thank  you  very  much.  Senator  Mikulski. 

Senator  Stevens? 

Senator  Stevens.  Gentlemen,  first  let  me  thank  you  for  taking 
the  time  to  come.  I  know  as  attorneys  that  you  have  all  been  in- 
volved in  various  ways  here  in  the  Senate.  But  to  come  back  on 
your  own  time  and  contribute  to  the  process,  I  want  you  to  know 
we  are  grateful  to  you. 

I  come  at  this  as  a  former  U.S.  Attorney  and  a  defense  attorney 
also  before  I  came  to  the  Senate.  And  I  wonder  if  you  would  tell 
me,  I  have  reached  the  conclusion  that  we  spend  too  much  of  our 
time  acting  like  lawyers  trying  to  frame  charges.  Why  shouldn't  we 
just  rely  upon  a  general  statement  that  a  person  has  been  alleged 
to  have  had  improper  conduct  that  reflects  upon  the  Senate  and 
just  have  one  concept  of  dealing  with  the  ethical — with  an  ethical 
proceeding  and  then  have,  as  you  have  indicated,  different  levels  of 
recommendations  in  the  Senate  for  action  based  upon  the  intensity 
of  that  conduct  and  the  intensity  of  the  adverse  reflection  on  the 
Senate? 

Why  should  we  try  to  determine  whether  sexual  harassment  has 
been  involved  in  one  case  or  improper  use  of  funds  in  another? 
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Why  don't  we  just  look  at  the  fact  that  almost  every  one  I've  ever 
been  involved  with  involved  some  public  disclosure  of  conduct  that 
people  thought  reflected  adversely  on  the  Senate. 

Now  why  don't  we  just  charge,  that  and  then  investigate  that? 

Mr.  Hamilton.  Senator,  I  think  the  Keating  Five  case  involved 
that  particular  issue  because  there  was  conduct  that  was  not  pro- 
scribed by  any  specific  Senate  rule  or  any  law.  Mr.  Bennett  and  I 
spent  about  three  or  four  months  of  our  lives  along  with  Senator 
David  Pryor  and  Senator  Trent  Lott  discussing  what  that  particu- 
lar clause  meant.  Not  surprisingly  Mr.  Bennett  and  I  had  some  dif- 
ferent views  on  what  that  clause  meant. 

Senator  Stevens.  I  remember  that. 

Mr.  Hamilton.  I  think  that  having  just  that  standard,  while  it  is 
a  necessary  standard,  does  lead  to  controversy.  It  is  easier  for  the 
Committee  to  make  a  decision  where  there  is  some  specific  rule 
that  has  been  violated,  be  it  the  gift  rule  or  some  disclosure  rule,  or 
even  some  criminal  statute. 

I  think  if  that  were  the  only  rule,  the  proceedings  would  be  ex- 
tended rather  than  abbreviated. 

Senator  Stevens.  Do  you  gentlemen  agree  with  that?  Would  that 
extend  it? 

Mr.  Bennett.  No.  I  tend  to  go  your  way.  That  is  not  to  say  in  a 
particular  case  that  you  don't  give  some  notice  of — but  I  think  one 
of  the  most  disturbing  things,  and  I  will  be  cautious  here  with  the 
Keating  matter,  is  the  nature  of  some  of  the  defenses,  where  unless 
I  were  able  to  show  that  a  specific  rule  or  law  was  actually  violated 
that  the  Senate  was  without  power  to  act. 

And  there  is  a  wonderful  statement,  and  I  don't  know  the  appro- 
priateness of  reading  a  statement  in  a  session  like  this,  but  if  I 
could,  I  will  do  it  anyway. 

Senator  Fulbright  in  the  1950s,  during  hearings  on  conflict  of  in- 
terest, said  this.  He  said,  "One  of  the  most  disturbing  asp)ects  of 
this  problem  of  moral  conduct  is  the  revelation  that  among  so 
many  influential  people,  morality  has  become  identical  with  legali- 
ty. We  are  certainly  in  a  tragic  plight  if  the  accepted  standard  by 
which  we  measure  the  integrity  of  a  man  in  public  life  is  that  he 
keeps  within  the  letter  of  the  law." 

That  is  the  same  thing  Mr.  Hamilton  was  talking  about,  about 
the  more  precise  House  Ethics  Code.  He's  saying  we're  getting 
bogged  down  in  legalese. 

Senator  Stevens,  I  am  very  much  in  your  camp. 

Senator  Stevens.  I  thought  that  was  the  essence  of  the  Douglas 
dialogues. 

Mr.  Bennett.  It  was.  Senator. 

Senator  Stevens.  On  conduct. 

Mr.  Saxon? 

Mr.  Saxon.  I  share  the  sentiment  expressed  in  the  quotation 
from  Senator  Fulbright.  I  would  point  out  along  the  lines  of  what 
Senator  Lott  was  getting  at,  there  is  this  procedural  due  process 
notice  kind  of  problem  where  you  don't  know  what  the  conduct 
that  is  being  proscribed  is  going  to  be  until  after  someone  accuses 
you  of  having  violated  it.  So  in  general  it  may  be  that  when  it 
comes  down  to  voting  time,  each  member  has  to  decide,  does  this 
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reflect  discredit  on  the  institution?  Is  this  conduct  that  we  want  to 
encourage? 

But  at  the  same  time,  I  think,  there  needs  to  be  something  more 
concrete  that  the  member  is  being  accused  of. 

Mr.  Hamilton.  Senator,  can  I  just  in  response  to  that 

Senator  Stevens.  I  think  I'm  limited.  I  have  two  other  things  I 
would  like  to  ask  about. 

Mr.  Hamilton.  I  was  going  to  say  that  the  issue,  as  I  recall  it, 
from  the  Keating  Five  case  was  whether  somebody  could  be  disci- 
plined for  just  creating  the  appearance  of  impropriety  or  whether 
instead  they  had  to  have  engaged  in  some  improper  conduct. 

The  way  I  read  the  Cranston  report,  the  latter  is  what  the  Com- 
mittee found. 

Senator  Stevens.  I  think  that  is  correct. 

The  other  two  questions  I  want  to  ask  you,  one  together,  one  of 
the  things  that  bothers  me  and  I  remember  when  I  was  a  practic- 
ing attorney  we  used  to  have  court  appointments.  I  had  a  court  ap- 
pointment to  defend  three  people  accused  of  rape  on  a  federal  res- 
ervation, once  that  was  a  hanging  offense  under  federal  law,  if  you 
remember,  at  that  time.  It  took  about  nine  months.  But  we  don't 
have  that  luxury  of  having  someone  appointed  to  defend  members 
that  are  subject  to  the  ethics  process.  And  yet  under  the  executive 
branch  law,  attorneys  fees  are  paid  if  a  person  is  un-indicted. 

Mr.  Bennett.  Very  unique,  sir.  I  have  been  very  unsuccessful  in 
collecting  fees  from  the  executive. 

Senator  Stevens.  The  authorization  is  there.  Should  we  have 
built  into  our  system  what  amounts  to  an  in-house  defense  counsel 
until  it  reaches  a  point  where  a  member  wishes  to  hire  his  own 
counsel? 

And,  secondly,  should  we  have  any  agreement  with  the  House 
over  standards?  Is  this  a  Congressional  system,  or  just  a  Senate 
system  that  we  are  really  looking  at? 

We  are  members  of  another  group  called  the  Joint  Committee  on 
the  Organization  of  Congress,  and  guess  what?  We  are  working 
there  on  questions  of  ethics  and  what  should  be  the  standards  for 
ethical  conduct. 

Now,  I  would  like — as  a  matter  of  fact,  why  don't  I  throw  in  the 
third  one,  too.  I,  at  one  time  suggested,  and  I  am  still  toying  with  a 
constitutional  amendment  to  establish  a  commission  on  govern- 
ment conduct  and  ethics,  and  to  have  that  be  entirely  independent 
of  any  of  the  three  branches  of  government,  but  leave  to  each 
branch  of  the  government  the  constitutional  power  to  enforce  the 
sanctions,  whatever  they  might  be. 

We  have  the  power  to  remove  or  the  power  to  discipline.  We 
have  the  power  to  impeach  members  of  the  judiciary.  We  have  the 
power  to  request  the  executive  to  discharge  a  member  there  or,  in 
some  instances,  even  to  impeach  members  of  the  executive  branch. 
But  at  least,  shouldn't  we  have  an  independent  commission  to  in- 
vestigate and  make  recommendations  on  those  that  are  accused  of 
violating  these  standards  of  morality  and  ethical  conduct  in  public 
office? 

Three  questions. 
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Mr.  Saxon.  Senator,  I  will  jump  in  on  the  first  part  with  regard 
to  yes,  the  general  issue  of  how  is  defense  counsel  paid  for,  and  tell 
you  that  I  don't  have  an  answer  that  avoids  some  other  problems. 

In  the  early  '80s,  I  think  in  September  1980,  the  Senate  drafted  a 
resolution  that  the  Ethics  Committee  staff  worked  on  that  would 
permit  legal  expense  funds  to  be  maintained  and  would  call  it  ex- 
pense rather  than  defense  funds,  because  it  was  contemplated 
there  might  be  an  instance  to  use  it  as  a  sword  rather  than  just  a 
shield.  Maybe  in  a  defamation  context.  But  that  would  allow  mem- 
bers to  collect  contributions  that  would  not  otherwise  be  prohibited 
by  the  ethics  rules. 

The  problem  with  that  is  you've  got  people  who  have  got  an  in- 
terest in  legislation,  lobbyists  and  others,  who  would  be  able  to  give 
to  it.  On  the  other  hand,  if  you  had  an  institutional  mechanism 
where  there  was  a  Senate  defense  fund  and  a  public  defender  for 
the  Senate,  I  am  not  sure  how  that  would  sit  with  the  public, 
seeing  their  tax  dollars  go  to  defend  members. 

I  understand  the  way  you  put  it,  it  would  only  be  up  until  a  cer- 
tain threshold  had  been  met  and  then  maybe  the  member  is  on  his 
own. 

I  guess  what  I'm  saying  is  it  is  a  thorny  problem;  I  don't  think 
there  is  a  clear  answer  to  how  you  should  address  it. 

Senator  Stevens.  It  bothers  me  considerably.  I  have  seen  some  of 
these  statements  and  I  am  not  criticizing  the  lawyers  that  submit- 
ted them,  but  they  are  enormous  bills,  and  I  think  we  have  all  seen 
them  and  I  think  there  is  a  tremendous  amount  of  time  involved  in 
this. 

I  don't  question  the  bills;  I  question  whether  we  ought  to  make  it 
a  standard.  I  think  some  people  could  not  afford  that.  I  put  five 
kids  through  college  since  I've  been  in  the  Senate.  I  could  not 
afford  one  of  those  things.  It's  just  impossible. 

Mr.  Bennett.  I  guess  I'm  not  quite  as  sympathetic  for  this 
reason.  I  sort  of  say,  welcome,  because  having  represented  a  lot  of 
clients  such  as  who  have  been  indicted  by  independent  counsel,  you 
know,  the  law  you  pass,  you  can  get  your  money  back  if  you're  not 
indicted.  But  if  you  are  indicted  and  even  if  you  are  acquitted,  you 
don't  get  your  money  back. 

I  do  think — and  this  is  very  practical — but  to  be  perfectly  honest 
with  you,  I  think  if  a  United  States  Senator  gets  into  difficulty, 
knowing  this  town  the  way  I  know  this  town,  I  think  that  that  sen- 
ator will  have  very  little  difficulty  obtaining  counsel  that  would  be 
happy  to  represent  them.  Good  lawyers  like  to  be  identified  with 
these  kinds  of  cases.  And  I  just  know  that  a  lot  of  lawyers,  first 
rate  lawyers,  would  take  these  cases  on  if  not  on  a  terribly  reduced 
fee  or  pro  bono  fees,  or  whatever.  But  it  is  a  problem.  Senator.  But 
it  is  a  problem  that  goes  throughout  our  system. 

Chairman  Bryan.  Mr.  Hamilton,  a  quick  response.  I  want  to 
make  sure  that  Senator  Pryor  has  an  opportunity. 

Mr.  Bennett.  I  don't  like  the  idea.  I  think  you've  got  the  Justice 
Department,  you've  got  the  Senate  Ethics,  you've  got  the  House 
Ethics.  I  just  think  you  would  put  on  another  bureaucracy.  But  I 
have  not  thought  it  through  very  carefully. 

Mr.  Hamilton.  In  response  to  the  commission,  I  think  there  are 
obvious  separations  of  power  issues  that  would  have  to  be  dealt 
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with.  I  think  it  might  well  take  a  constitutional  amendment.  And 
when  you  start  worrying  about  constitutional  amendments,  a 
whole  bevy  of  other  problems  spring  up. 

So  I  am  not  sure  that,  having  thought  about  it  now  for  two  min- 
utes, that  I  would  endorse  it. 

I  would  say  in  response  to  your  question  about  legal  fees  that 
these  matters  for  individual  senators  are  horribly  expensive,  horri- 
bly expensive.  Some  can  afford  to  pay  lawyers'  fees;  some  cannot.  I 
think  the  result  is  that  the  senators  remain  in  debt  for  a  long 
period  of  time,  and  the  lawyers  end  up  taking  a  bath. 

Now  the  lawyers  entered  into  that  with  their  eyes  open,  realizing 
that  there  may  be  some  problems.  But  having  said  that,  there  are 
still  huge  difficulties  that  result  from  these  kinds  of  proceedings.  I 
don't  know  exactly  how  to  handle  it. 

I  would  not  sit  here  and  suggest  that  the  Senate  should  pay  my 
legal  fees.  It  could  be  that  making  available  some  lawyer  to  at  least 
advise  at  some  level  might  not  be  a  bad  idea. 

I  will  tell  you  that,  in  some  matters  that  I  have  handled,  Senate 
Legal  Counsel  has  advised  staff  members. 

Chairman  Bryan.  Mr.  Hamilton,  I  thank  you.  I  don't  mean  to  be 
rude,  but  Senator  Pryor  has  been  very  faithful  to  the  cause,  and  I 
recognize  that  some  of  you  have  to  leave  at  4:30  p.m.  for  previous 
commitments. 

Senator  Pryor? 

Senator  Pryor.  Thank  you,  Mr.  Chairman. 

Senator  Stevens,  had  you  finished  your  line  of  questioning?  I  will 
3deld  you  a  couple  of  minutes  if  that  would  help  you. 

Senator  Stevens.  No,  thank  you  very  much.  I  think  I  can  get 
some  private  advice  from  these  gentlemen. 

Senator  Pryor.  There  are  two  unique  characteristics,  Mr.  Chair- 
man, and  friends  who  are  with  us  here  today,  about  the  Ethics 
Committee.  And  that  is  that  it  is  the  only  committee  in  the  Senate 
where  there  might  be  an  equal  number  of  Democrats  and  Republi- 
cans. I  think  that  is  wise.  And,  too,  it  is  the  only  committee  that  I 
know  of — I  am  on  the  Steering  Committee  on  the  Democrat  side — 
it  is  the  only  committee  I  know  of  where  in  my  14  years  in  the 
Senate  I  have  not  seen  one  United  States  Senator  apply  for  mem- 
bership; not  one. 

And  I  think  I  was  kidding  one  of  my  friends  the  other  day.  I  said, 
you  know,  I  wish  that  somewhere  down  the  line  when  I  had  filed 
for  the  Senate  in  1978,  I  would  have  seen  a  disclosure  form  where 
there  was  a  warning  label  that  if  you  get  elected  to  the  United 
States  Senate  that  you  might  have  to  serve  on  the  Ethics  Commit- 
tee. And  I  think  if  all  of  us  knew  that  and  realized  that  ultimately 
we  had  to  perform  this  duty,  I  think  we  would  be  better  off. 

I  have  come  full  turn  on  some  of  these  issues  that  we  are  discuss- 
ing. For  years,  I  went  through  a  mind  set  that  the  only  way  to  save 
the  Committee  and  the  structure  and  to  protect  the  ethics  of  the 
Senate  was  to  have  either  retired  federal  judges  or  former  senators 
serve  on  the  Committee. 

I  right  now  would  say  that  I  have  come  full  circle  and  now  feel 
that  this  is  a  duty  of  the  Senate.  It  is  a  duty  of  senators  to  the 
Senate.  And  it  is  just  something  that  we  have  to  accept.  It  is  not 
fun.  I  remember  on  my  schedule  in  my  office,  each  person  on  the 
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staff  gets  my  schedule  each  morning  so  they  will  know  where  I  am 
or  what  I  am  doing  or  attempting  to  do,  and  a  lot  of  times  on  the 
schedule,  there  would  just  be  an  afternoon,  a  black  hole  of  about 
three  or  four  hours. 

Well,  no  one  would  ask,  but  everyone  knew  that  I  was  in  the 
Ethics  Committee.  That  was  just  an  accepted  part  of  the  responsi- 
bility. 

As  to  the  time  limitation  that  senators  should  serve,  whether  it 
should  be  two  terms,  one  term,  or  what  have  you,  I  used  to  try  to 
constantly  go  to  the  Leader,  whoever  the  leader  might  be,  and  say, 
Mr.  Leader,  I  have  served  two  years  now,  I  have  served  four  years, 
or  six  years,  or  whatever.  May  I  now  get  off  the  Committee? 

Well,  they  would  say,  give  us  a  few  days.  And  they  would  say, 
well,  we're  sorry,  but  there  is  another  case  that  is  pending  and  you 
have  started  into  that  case  and,  well,  ten  years  later  or  whatever — 
I've  forgotten;  it  was  a  long  time — I  was  still  on  there. 

But  you  know,  I  think  the  general  public — and  I  kind  of  wish 
sometimes  that  the  public  could  have  in  a  way,  not  every  case  but 
sometimes,  sort  of  go  behind  closed  doors  and  watch  the  six  mem- 
bers of  this  Committee,  of  the  Senate  Ethics  Committee,  deliberate. 
Not  only  on  sanctions  or  what  is  right  or  wrong,  because  I  think  a 
lot  of  that  time  we  spend  talking  about  duty,  our  respective  duty  to 
our  colleagues,  to  the  Senate,  our  duty  to  the  country,  the  public, 
and  also  to  those  colleagues  who  are  charged  and  who  are  before 
the  Committee. 

And  those  are  just  some  wonderful  comments. 

I  would  like  to  say  that  other — I  think  one  of  the  most  detrimen- 
tal things  that  I  saw  in  one  of  the  cases,  and  I  guess  I  will  go  ahead 
and  say  in  the  Keating  case,  were  the  leaks.  I  was  obsessed  with 
the  leaks.  I  know  Bennett  and  others  were  obsessed  with  the  leaks. 
But  I'll  tell  you  what.  I  saw  our  colleagues  out  there  just  strung 
out,  hung  out  to  dry,  day  after  day,  and  month  after  month  on 
leaks  that  were  coming  out.  And  I  thought  it  was  a  pretty  sad 
thing. 

And  I  wish  that  there  had  been  a  conclusion  of  who  had  been 
responsible  or  why  it  had  happened.  I  guess  that  is  something  that 
we  will  go  to  our  graves  never  knowing. 

But  I  will  tell  you  it  hurt  us.  It  hurt  the  institution,  it  hurt  this 
Ethics  Committee,  it  hurt  the  process.  And  I  hope  in  the  future  we 
will  just  take  every  precaution  that  we  possibly  can  and  even  go 
beyond  in  attempting  to  limit. 

Mr.  Chairman,  I  really  don't  have  any  questions.  I  should  have 
questions.  I  should  take  advantage  of  this  opportunity.  I  just  sort  of 
wanted  to  reminisce  a  little  bit. 

Senator  Stevens.  Mr.  Chairman,  would  you  yield  to  me  for  just  a 
minute  on  his  time? 

Chairman  Bryan.  I  will  do  so. 

Senator  Stevens.  A  question  has  been  raised  this  afternoon 
whether  membership  in  the  Committee  is  to  be  comprised  of  the 
current  members  of  the  Ethics  Committee.  As  you  know,  I  have 
now  been  replaced  by  Senator  Larry  Craig  in  that  regard. 

So  I  want  the  record  to  show  that  if  it  is  determined  by  our  Lead- 
ership that  this  Commission  membership — the  seat  I  hold  on  this 
should  be  for  a  current  member,  then  I  shall  relinquish  this  to  him. 
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I  really  did  not  realize  when  the  composition  was  first  decided 
upon,  but  it  does  appear  that  it  is  the  current  membership  of  the 
Ethics  Committee  plus  two  former  members.  But  we  will  work  that 
out.  I  want  you  to  know  that  we  will  work  that  out. 

Chairman  Bryan.  I  appreciate  that. 

One  last  question  that  Senator  McConnell  has  asked  for  and  we 
will  get  you  out  of  here. 

Senator  McConnell.  It  has  been  handled. 

Chairman  Bryan.  I  will  withhold  my  questions. 

Let  me  say  that  we  are  profoundly  grateful  as  members  of  this 
Ethics  Study  Commission  for  your  time,  your  thoughtful  prepara- 
tion, and  your  responses.  It  is,  in  my  judgment  in  the  highest  tradi- 
tion of  the  public  citizenship,  and  I  personally  appreciate  it,  and  we 
are  greatly  assisted  by  your  observations. 

Thank  you  very  much. 

This  Committee  will  stand  in  recess. 

Mr.  Bennett.  Thank  you. 

Mr.  Saxon.  Thank  you. 

Mr.  Hamilton.  Thank  you. 

[Whereupon,  at  4:28  p.m.,  the  hearing  was  adjourned.] 


RECOMMENDING  REVISIONS  TO  THE  PROCE- 
DURES OF  THE  SENATE  SELECT  COMMITTEE 
ON  ETHICS 


TUESDAY,  JUNE  8,  1993 

United  States  Senate, 
Senate  Ethics  Study  Commission, 

Washington,  DC. 

The  meeting  convened  at  2:18  p.m.  in  Room  253  of  the  Dirksen 
Senate  Office  Building,  the  Honorable  Richard  H.  Bryan  presiding. 

Present:  Senators  Bryan,  Smith,  Daschle,  Craig,  Lott  and  Kasse- 
baum. 

OPENING  STATEMENT  OF  HON.  RICHARD  H.  BRYAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEVADA 

Chairman  Bryan.  The  Ethics  Study  Commission  hearing  will 
convene.  This  marks  the  second  of  our  series  of  pubHc  hearings  on 
the  question  of  the  ethics  process  itself.  Our  charge,  as  you  will 
recall,  was  to  examine  that  process  and  to  specifically  make  recom- 
mendations to  the  Leadership  on  or  before  July  1st  of  this  year. 

We  meet  at  a  time  in  which  the  institutions  of  government,  and 
ours  in  particular,  as  Members  of  the  United  States  Senate,  face  a 
crisis  of  public  confidence.  Any  institution,  to  have  its  support  base 
continue  in  a  democratic  society,  must  enjoy  that  basis  of  public 
support.  And  so  it  seems  to  me  that  our  approach  here,  as  we  un- 
dertake an  examination  of  the  process  by  which  our  colleagues  are 
brought  before  us,  is  to  look  at  what  we  can  do  that  moves  in  the 
direction  of  restoring  that  sense  of  public  confidence,  and  yet  at  the 
same  time  render  fair  and  impartial  judgments  to  those  who 
appear  before  us. 

The  philosophical  role  of  the  Ethics  Committee  and  of  the  re- 
sponsibilities that  we  undertake  is  also  at  issue,  and  in  part  the 
philosophical  question  really  is,  what  is  the  role  of  the  Ethics  Com- 
mittee itself?  Is  it  to  protect  the  integrity  of  the  Senate  as  an  insti- 
tution, or  is  it  to  protect  and  limit  the  exposure  of  Members  of  the 
United  States  Senate  who  may  be  before  us  on  various  allegations? 
In  my  own  judgment,  as  I  have  observed  at  the  outset  of  our  hear- 
ing last  month,  clearly  it  must  be  the  former. 

We  are  delighted  to  have  respond  to  our  request,  to  hear  this 
afternoon,  a  former  colleague  of  ours  who  served  with  great  distinc- 
tion, not  only  as  a  member  of  the  Ethics  Committee,  but  during  the 
course  of  two  terms  in  his  Senate  career.  I  think  the  record  will 
reflect  that  he  served  on  the  Ethics  Committee  for  six  years,  and 
chaired  the  Committee  for  two  of  those  six  years. 
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He  has  shared  with  us  previously,  in  written  form,  some  thought- 
ful observations  about  the  Committee  process  and  its  functioning. 
And  so  it  is  with  particular  pleasure  that  we  welcome  our  distin- 
guished former  colleague.  Senator  Warren  Rudman,  to  join  us  this 
afternoon. 

Before  deferring  to  him,  I  note  that  I  have  been  joined  by  one  of 
my  colleagues  on  the  Ethics  Committee,  and  I  will  defer  to  him  for 
any  opening  comment  that  he  might  care  to  make.  Senator  Smith? 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  No  opening  remarks, 
other  than  to  say  welcome  to  my  former  colleague.  Senator 
Rudman,  it  is  good  to  see  you  again,  and  I  look  forward  to  your 
testimony. 

Chairman  Bryan.  Senator  Rudman,  we  would  be  pleased  to  hear 
from  you. 

STATEMENT  OF  HON.  WARREN  RUDMAN,  A  FORMER  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Mr.  Rudman.  Mr.  Chairman  and  Senator  Smith,  my  former  col- 
league from  New  Hampshire,  let  me  start  out  by  saying,  in  all 
candor,  that  I  am  delighted  to  appear  here  today  with  me  on  this 
side  of  that  table  and  you  on  the  side  that  you  are  on.  Of  all  of  the 
things  that  I  don't  miss,  it  is  the  somewhat  onerous  service  on  the 
Ethics  Committee,  and  I  commend  you  for  essentially  volunteering 
to  do  it,  because  it  is  a  tough,  and  I  think  often  thankless  job. 

I  have  a  few  remarks  here  that  I  have  prepared.  I  am  going  to 
restate  some  of  the  things  that  I  stated  to  the  Joint  Committee  on 
Reform  back  in  February.  I  am  going  to  propose  two  major  changes 
in  the  procedures  used  by  the  Ethics  Committee  to  investigate  alle- 
gations of  improper  conduct  by  Members  and  recommend  to  the 
Senate  appropriate  disciplinary  action. 

First,  I  believe  that  the  several  steps  undertaken  in  an  ethics  in- 
quiry to  determine  whether  to  hold  adjudicatory  hearings  should 
be  consolidated  into  a  single  process  known  as  a  preliminary  in- 
quiry. Consolidating  the  several  early  phases  of  an  ethics  inquiry 
into  one  would  conform  the  formal  process  to  the  Ethics  Commit- 
tee's typical  actual  practice,  and  would  avoid  the  potential  unfair- 
ness of  unnecessary,  repetitive  findings  of  the  possibility  of  improp- 
er conduct. 

Second,  I  propose  that  the  charging  and  adjudicating  function  of 
the  Committee  be  divided  or,  if  you  will,  bifurcated.  Under  this  pro- 
posed bifurcated  system,  the  present  Committee  would  be  tasked 
with  the  duty  to  conduct  only  the  preliminary  inquiry,  and  an  ad 
hoc  adjudicatory  committee  would  be  constituted  to  hold  hearings 
whenever  the  Ethics  Committee  determined,  after  conducting  the 
preliminary  inquiry,  that  substantial  cause  existed  to  believe  that 
improper  conduct  had  occurred. 

This  bifurcation  would  accomplish  several  objectives.  Most  im- 
portantly, it  would  enhance  the  fairness  and  the  perceived  fairness 
of  the  disciplinary  process  by  ensuring  that  the  Senators  who 
decide  whether  a  violation  has  occurred  would  not  be  the  same  as 
those  Senators  who  have  already  determined  that  there  is  suffi- 
cient evidence  of  a  violation  to  warrant  an  adjudicatory  hearing. 
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It  would  also  relieve  the  substantial  present  burden  on  the  mem- 
bers of  the  Ethics  Committee  by  spreading  the  duty  to  hold  time- 
consuming  and  potentially  fractious  disciplinary  hearings  more 
widely  in  the  Senate,  permitting  the  Committee  to  concentrate  on 
performing  its  other  functions,  which  are  numerous.  This  division 
may  also  make  it  easier,  Mr.  Chairman,  to  recruit  Senators  to 
serve  on  the  Ethics  Committee. 

Let  me  recap  the  current  procedure  for  the  record.  Under  Senate 
Resolution  338,  88th  Congress,  agreed  to  in  1964,  the  Ethics  Com- 
mittee has  the  authority  to  receive  allegations  of  misconduct  by 
Members,  officers,  or  employees  of  the  Senate  and  to  conduct  pre- 
liminary inquiries,  initial  reviews,  and  investigations — all  in 
quotes — that  include  the  adjudicatory  hearing. 

Sections  1(c)(1),  2(a)(1)  and  (2),  S.  Res.  338,  describe  the  Commit- 
tee's duty,  upon  receiving  a  sworn  complaint,  to  conduct  an  initial 
review  to  determine  whether  there  is  substantial  credible  evidence 
which  provides  substantial  cause  for  the  Select  Committee  to  con- 
clude that  a  violation  within  its  jurisdiction  has  occurred. 

If  the  Committee  determines,  after  completing  an  initial  review, 
that  there  is  substantial  cause  to  believe  that  a  violation  has  oc- 
curred and  that  the  violation  is  sufficiently  serious  to  warrant  sub- 
stantial discipline,  the  Committee  is  then  charged  to  conduct  an  in- 
vestigation. That  is  in  Section  2(b)(4)  and  (d). 

The  Committee  may  recommend  a  discipline  upon  a  determina- 
tion that  a  violation  occurred  only  after  providing  the  subject  of 
the  allegations  "due  notice  and  opportunity  for  hearing."  That  is 
Section  2(aX2). 

The  Committee  may  engage  counsel  from  outside  the  Senate  to 
assist  with  the  handling  of  any  complaint,  and  is  required  to  utilize 
such  counsel  at  the  investigation  stage  unless  it  affirmatively  de- 
termines not  to  do  so,  and  that  is  Section  3(b). 

The  Committee  has  adopted  procedural  rules  fleshing  out  this 
regimen.  The  Committee's  Rules  establish  a  preliminary  inquiry  to 
address  unsworn  allegations  or  information  antecedent  to  the  ini- 
tial review  phase.  That  is  Rule  3. 

The  Committee  initiates  an  initial  review  only  upon  receipt  of  a 
sworn  complaint  or  after  concluding,  following  a  preliminary  or 
otherwise,  that  there  is  "reason  to  believe  that  the  improper  con- 
duct or  violation  may  have  occurred  and  is  within  the  jurisdiction 
of  the  committee."  That  is  Rule  3(d). 

The  initial  review,  then,  as  contemplated  by  S.  Res.  338,  is  in- 
tended to  determine  whether  there  is  substantial  credible  evidence 
which  provides  substantial  cause  for  the  (Committee  to  conclude 
that  a  violation  within  the  jurisdiction  of  the  Committee  has  oc- 
curred. That  is  Rule  4(bXl). 

If  that  determination  is  made,  an  investigation  follows.  To  fur- 
ther complicate  matters,  I  would  add  parenthetically,  the  Commit- 
tee uses  an  informal  screening  process  before  entering  even  the 
earliest  preliminary  inquiry  phase,  which  the  Chairman  I  know  is 
quite  familiar  with. 

Now  there  are  some  problems  with  the  current  procedures.  The 
net  effect  of  all  of  this  procedure  is  that  the  Committee  is  required 
to  conduct  a  repetitive  series  of  similar  proceedings  with  a  slightly 
increasing  gradation  of  likelihood  guilt  at  each  stage. 
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The  purpose  of  this  system,  curiously — when  you  go  back  and 
read  the  history,  as  I  have  on  a  number  of  occasions — the  purpose 
of  this  system  was  to  modulate  the  level  of  findings  at  each  stage, 
to  minimize  unfair  injury  to  a  subject's  reputation.  Thus,  initially 
the  Committee  would  state  only  that  there  is  reason  to  believe  a 
violation  may  have  occurred  before  subsequently  finding  "substan- 
tial credible  evidence"  which  provides  substantial  cause  to  conclude 
that  a  violation  has  occurred,  before  finally  concluding  that  a  viola- 
tion has  occurred. 

In  reality,  Mr.  Chairman,  the  effect  has  proven  to  be  the  opposite 
of  what  was  intended.  The  cumulation  of  a  similar  repetitive  find- 
ing exacerbates  the  injury  to  the  subject's  reputation,  all  before 
any  finding  of  violation. 

As  Senator  Trent  Lott  described  during  the  matter  involving 
Senator  David  Durenberger,  "The  process  lends  itself  to  death  by 
one  thousand  slashes."  We  have  a  complaint  filed  and  the  process 
begins.  There  is  another  level,  and  then  another  level,  and  then  an- 
other level.  If  you  are  interested  in  his  testimony,  that  is  136  Con- 
gressional Record,  Section  105-64,  Daily  Edition,  July  25,  1990. 

One  of  the  nice  things  about  going  back  to  the  practice  of  law  is, 
I  have  learned  how  to  cite  once  again.  That  was  a  skill  I  had  lost. 

Chairman  Bryan.  You  will  be  able  to  cite  yourself,  too? 

Mr.  RuDMAN.  Occasionally. 

The  multiple  stages  prolong  the  process,  leaving  the  subject 
under  a  cloud,  and  exposing  the  Ethics  Committee  and  the  Senate 
to  endless  criticism  for  unwarranted  delay  and  tardiness. 

In  order  to  avoid  these  problems,  the  Committee,  under  the 
chairmanship  of  myself,  and  then  Senator  Howard  Heflin,  and 
then  Senator  Terry  Sanford,  the  Committee  tended  to  front-load  its 
inquiries  by  conducting  very  full  preliminary  inquiries,  beyond  the 
scope  of  what  was  intended,  before  making  any  findings  of  likely 
violations.  The  practical  result  of  this  front-loading  practice  has 
been  that  the  Ethics  Committee  frequently  has  completed  most  of 
its  investigatory  activities  before  even  beginning  any  of  the  formal 
steps  of  an  initial  review  or  investigation. 

And  I  would  say  I  recall  the  chairman  being  a  fairly  new 
member  of  this  Committee  a  year  and  a  half  ago  when  we  were 
doing  this,  as  the  well-trained  lawyer  that  he  is,  saying,  "Wait  a 
minute.  Aren't  we  skipping  over  some  procedures?"  And  indeed  we 
were. 

The  Committee  has  needed  to  decide  whether  to  ski  over  the 
later  stages  or  needlessly  duplicate  its  investigatory  activities  in 
subsequent  proceedings.  None  of  this  has  been  productive  for  the 
Members  involved,  the  Ethics  Committee  or  the  Senate,  or  certain- 
ly the  public. 

Further,  when  the  time  comes  for  the  Committee  to  hold  adjudi- 
catory hearings,  there  is  a  strong  perception  that  the  Committee 
has  prejudged  the  result  by  its  determination  that  there  is  substan- 
tial credible  evidence  that  a  violation  has  occurred.  Inevitably  the 
question  becomes  blurred,  whether  the  Committee  is  functioning  as 
a  prosecutor  or  as  an  adjudicator. 

In  a  recent  investigation  this  blurring  has  led  to  accusations,  in 
my  view  unfounded,  that  the  Ethics  Committee's  special  outside 
counsel  was  improperly  functioning  as  a  prosecutor,  rather  than  as 
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a  special  counsel,  to  the  Committee  as  adjudicator,  and  that  the 
Committee  has  unfairly  favored  its  special  outside  counsel  with 
access  unavailable  to  Senators'  counsel.  I  am  obviously  referring  to 
Mr.  Bennett  and  the  Keating  hearings. 

These  allegations  predominated  in  both  the  Durenberger  and  the 
Keating  matters  and,  in  my  view,  detracted  from  the  Committee's 
ability  to  focus  on  the  important  ethical  issues  that  were  properly 
before  it.  Although  I  do  not  believe  that  the  combination  of  investi- 
gatory and  adjudicatory  functions  of  the  Ethics  Committee  creates 
any  due  process  defect — and  by  the  way,  if  anybody  wants  to  chal- 
lenge that,  I  suggest  they  look  at  a  U.S.  Supreme  Court  case, 
Winthrow  vs.  Larkin,  found  in  421  U.S.  35,  a  1975  case. 

Now  let  me  repeat  that:  Although  I  do  not  believe  that  the  com- 
bination of  investigatory  and  adjudicatory  functions  of  the  Ethics 
Committee  creates  any  due  process  defect,  it  does  create  fairness 
and  appearance  of  fairness  issues  that  this  Committee  should  ad- 
dress. 

Now,  after  stating  the  problem,  let  me  state  my  proposed  solu- 
tion. The  process  should  be  streamlined  and  bifurcated.  The  inves- 
tigatory proceeding  should  be  consolidated  into  a  single  process 
known  as  a  preliminary  inquiry,  in  order  to  determine  whether 
sufficient  evidence  exists  to  support  a  finding  of  a  serious  violation 
within  the  jurisdiction  of  the  Committee — not  unlike  a  grand  jury 
proceeding  in  the  area  of  criminal  justice. 

This  would  be  the  equivalent  to  a  decision  of  whether  the  Com- 
mittee should  charge  a  subject  with  improper  conduct,  and  would 
be  close  to  or  identical  to  the  Committee's  present  standard  for  the 
commencement  of  an  investigation  at  the  conclusion  of  the  initial 
review.  The  Committee  would  conduct  this  preliminary  inquiry  and 
would  also  retain  all  of  its  present  educational  and  advisory  duties, 
which  are  often  overlooked  but  I  believe  are  probably  as  important 
a  function  of  this  Committee  as  any  other  that  it  performs. 

The  Committee  could  choose  to  utilize  special  outside  counsel  for 
this  inquiry  if  it  wished  to.  Alternatively,  the  Committee  could  con- 
duct the  inquiry  itself  through  its  staff.  The  chairman  and  vice 
chairman  could  also  direct  the  staff  to  conduct  initial  investigative 
steps  equivalent  to  the  present  pre-preliminary  inquiry  phases. 

But  all  investigatory  activities,  from  the  Committee's  receipt  of  a 
complaint  or  allegation,  should  be  part  of  the  initial  inquiry,  which 
I  call  preliminary,  which  ought  to  be  the  only  investigation  con- 
ducted by  the  committee.  It  should  be  started  and  concluded  within 
the  bounds  of  that  procedure. 

If  the  Committee  determines,  at  the  conclusion  of  the  prelimi- 
nary inquiry,  that  sufficient  evidence  exists  to  charge  a  subject 
with  a  violation,  it  would  then  so  report  to  the  Senate  in  order  that 
the  Leadership  could  appoint  a  special  adjudicatory  committee  to 
conduct  hearings,  make  findings,  and  recommend  appropriate  disci- 
pline to  the  Senate.  This  committee  would  be  composed  of  six  mem- 
bers, none  of  them  members  of  the  Ethics  Committee,  and  would  be 
appointed  for  the  single  proceeding  only. 

The  appointment  of  an  ad  hoc  committee  for  a  single  case  would 
be  like  the  Senate's  present  practice  under  Senate  Impeachment 
Rule  11,  which  has  been  upheld  by  the  United  States  Supreme 
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Court,  of  appointing  a  separate  impeachment  trial  committee  to 
collect  evidence  in  each  impeachment  proceeding. 

Let  me  depart  from  these  remarks,  which  are  almost  done,  and 
just  give  you  some  of  my  thoughts  since  writing  this  originally. 

There  are  100  Members  of  the  United  States  Senate.  Matters  of 
the  type  that  we  have  seen  happen  not  that  often.  Maybe  they  will 
happen  once  a  year,  maybe  once  every  two  years,  that  you  require 
a  full-blown  hearing.  Well,  if  you  divide  100  by  6,  you  come  up  with 
16  and  a  fraction. 

And  I  don't  think  it  is  too  much  to  ask  any  sitting  member  of  the 
United  States  Senate,  when  asked  by  the  Leadership — in  this  case 
Senator  George  Mitchell  and  Senator  Robert  Dole — that  "We  are 
appointing  you  as  the  panel  to  hear  the  case  of  Senator  X  or  em- 
ployee Y.  You  will  hear  that  case,  and  chances  are  that  never 
again  in  your  Senate  career  will  you  be  called  upon  for  this  oner- 
ous duty."  I  believe  that  is  the  simplest  and  fairest  way  to  hear 
these  cases. 

The  Ethics  Committee,  acting  through  its  members,  its  staff  and, 
if  necessary,  its  special  outside  counsel,  would  have  the  duty  to 
present  before  this  ad  hoc  committee — or  this  hearing  panel,  if  you 
wish — evidence  adverse  to  the  subject,  in  support  of  its  conclusion 
that  a  violation  occurred.  Thus,  the  Ethics  Committee's  role  would 
be  akin  to  that  of  the  House  of  Representatives  managers  in  an  im- 
peachment trial  before  the  Senate.  The  special  committee  would  be 
the  body  charged  to  prepare  for  the  Senate's  consideration  findings 
on  whether  a  violation  did  occur  and  whether  discipline  should  be 
imposed. 

Similar  proposals  have  been  made  in  the  Senate  for  a  number  of 
years.  However,  these  proposals  have  provided  for  an  adjudicatory 
committee  to  be  composed,  at  least  in  part,  of  former  Members,  re- 
tired judges,  or  other  individuals  outside  the  Senate.  And  I  believe 
that  one  of  the  witnesses  today,  whom  I  have  great  respect  for,  will 
make  that  proposal.  In  my  view,  the  Constitution  assigns  exclusive- 
ly to  the  Senate  the  power  to  discipline  its  Members,  and  I  do  not 
believe  that  the  Senate  should  look  outside  its  membership  to  per- 
form the  most  important  functions  of  that  responsibility. 

My  proposal  is  a  variant  of  a  change  recently  made  in  the  House 
to  address  the  same  problem.  In  1989,  the  House  divided  its  Com- 
mittee on  Standards  of  Official  Conduct  into  separate  ad  hoc  inves- 
tigatory and  adjudicatory  subcommittees.  That  I  will  not  reference 
you.  I  am  sure  you  have  all  of  that  information.  A  proponent  of  the 
change  explained  that  under  the  prior  system,  "Once  the  Members 
have  committed  themselves  down  to  one  line  of  thought,  they  could 
hardly  reverse  themselves  and  find  a  person  not  guilty  of  the 
charges  that  they  themselves  brought  about."  That  was  Represent- 
ative Bob  Livingston  in  1989. 

The  change  was  accordingly  made  "to  avoid  the  inherent  prob- 
lem of  the  Ethics  Committee  acting  in  the  capacity  of  investigator, 
prosecutor,  judge  and  jury."  The  House  decided  not  to  choose  Mem- 
bers from  outside  the  Committee  to  perform  the  role  because  of 
perceived  problems  "finding  Members  who  would  be  willing  and 
able  to  serve,  questions  involving  the  consistency  of  opinions  and 
rulings,  and  additional  delays  in  constituting  new  subcommittees 
and  familiarizing  themselves  with  ethics  procedures." 
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In  my  view,  the  House's  solution  of  enlarging  the  Ethics  Commit- 
tee to  14  Members  would  pose  even  greater  problems,  if  adopted  by 
the  Senate,  than  would  drawing  upon  Members  from  outside  the 
Committee  on  a  one  time,  ad  hoc  basis. 

During  the  Durenberger  matter,  Senator  Howard  Heflin  pointed 
favorably  to  the  change  in  the  House's  procedures.  Senator  Heflin 
stated  that  "the  Senate's  present  system  makes  it  very  difficult  for 
a  person  who  is  in  effect  a  grand  juror  to  go  into  a  trial  and  possi- 
bly have  to  erase  something  that  he  had  previously  heard.  In  my 
judgment,  the  present  mixed  system  may  not  be  the  proper  way." 
That  is  Senator  Heflin's  statement. 

At  that  time,  I  stated  on  the  Senate  floor  that  I  was  not  sure 
that  bifurcating  the  process  was  the  solution.  With  the  experience 
that  I  have  had  since  that  time,  and  upon  further  deliberation,  I 
have  come  to  join  those  who  advocate  this  procedural  change. 

One  postscript  that  I  put  in  a  letter  to  the  Leadership  that  they 
had  asked  me  for  last  February:  One  thought  that  this  doesn't  ad- 
dress is,  under  the  new  Office  of  Senate  Fair  Employment  Prac- 
tices, under  that  regimen  the  Ethics  Committee  is  authorized  to  ad- 
judicate appeals  on  discrimination  after  a  decision  by  the  Hearing 
Board,  which  has  now  been  set  up  as  a  board  of  employees. 

Changing  the  function  as  I  have  outlined  it  solely  to  investigat- 
ing, without  changing  the  Ethics  Committee's  fair  employment 
duty,  I  believe  would  lead  to  the  somewhat  anomalous — although 
maybe  not  wrong — result  that  the  Committee  adjudicates  discrimi- 
nation allegations  in  an  appellate  capacity,  but  does  not  adjudicate 
any  other  ethical  violations.  I  don't  see  a  problem  with  that,  but  I 
just  wanted  to  point  out  to  you,  you  would  still  have  your  hearing 
officer  role  as  an  appellate  board,  if  you  will,  from  decisions  made 
by  that  board. 

Finally,  let  me  just  say  one  brief  thing,  and  I  will  be  very  blunt, 
about  the  proposal  to  bring  people  in  from  the  outside.  I  fear,  Mr. 
Chairman,  and  I  say  this  with  all  respect,  that  the  people  that  you 
might  want  to  serve  on  that  outside  panel  of  former  Members  and 
judges  and  so  forth,  are  people  you  probably  couldn't  get  to  do  it, 
and  the  people  you  could  get  to  do  it  might  not  be  the  people  you 
want,  and  I  think  that  is  a  very  serious  consideration. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Rudman  follows:] 
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PROPOSAL  TO  ALTER  ETHICS  C01-il.(lITTEE  PROCSDURES 


I  em  proposing  two  ma  jour  chan^^i  in  the  procGdtires  ussd  by 
th«  Sttlect  Committee  on  Ethics  to  inViscigata  allegatlcrii:  of  im- 
proper conduct  by  Members  and  rscoBi-ir.d  -co  the  Senate  appropriate 
disciplinary  action.  First/  I  beliiva:  xhac  th6  several  sc^ps  un- 
dertaken In  an  ethics  inquiry  to  dsr.=i-_iiie  whether  to  hold  adju- 
dicatory httarings  should  be  consolid^r^d  into  a  single:  process 
known  as  a  preliminary  inquiry.  Ccr.iolldating  the  ssvcrd  3£rly 
phases  of  an  ethics  Inquiry  into  or.i.  x?ould  confona  th^  rormal 
process  to  the  Committee's  typical  actual  practice  c.r.d  would 
avoid  the  potential  unfairness  of  '^iir.^cfss&ry/  rep^ritiv^  find- 
ings of  the  possibility  of  iiiipropar  conduct. 

Second/  I  propose  that  the  charging  and  adjudicirir.s  func- 
tions of  the  Select  Committee  be  divided  or  bifurc:it*c.  Under 
this  proposed  bifurcated  systam^  th^  i^rasent  Committ^a  '^.oiild  be 
tasked  with  the  duty  to  conduct  Oiily  rr.3  preliminary  Ir.cTilry^  and 
an  ad  hoc  adjudicatory  comttitta^  \,;o.2ld  be  constituted  to  hold 
hearings  whenever  the  Ethics  Cos^irrea  darermined/  baiter  ccr.duct- 
Ing  a  preliminary  inquiry,  th£t  aubir^r.riai  cause  e^ciet^d  ro  be- 
lieve that  Ifl^roper  conduct  Lid  occ^r-ed. 

This  bifurcation  would  accoi^^ipli-.-.  ^avariil  objoctiv^i,.  UoBt 
l^>ortantly,  it  would  enhance  th^  f^ini^iie^  and  the  perceived 
fairness  /  of  the  disciplinary  prcce^i:  by  on^urlng  thi^.'c  -d^  sena- 
tors who  decide  ^^ether  a  violation  r.-^  occurred  would  t.zi  '33  the 
saaie  as  those  senators  who  haVv^  &lr--c  >"  datermined  th'i^c  ^-r.^r<ar  is 
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sufficisnt  evidence  of  a  violation  r^  warrant  an  adjudicatory 
hearing.  It  would  also  reilevs  the  s^stantial  presenc  burdan  on 
the  members  of  the  Ethics  CotmAltt^s  bv  :^;?reading  the  duty  ta  hold 
time-coneumlng  and  potentially  frtctiotia  dlBclpllnairy  hsirings 
more  widely  in  the  Senate,  permit: tir.c'  uhe  Coimnitt(&&  x.o  ccx^cdn- 
trate  on  performing  Its  other  iazftv  fur.::tionsa  .  This  division  may 
also  make  it  easier  to  recruit  ssn^tcrs  to  serve  on  xhs  Erhics 
Committee . 

Current  Procedures 

Under  Senate  Resolution  338 ^  ££rh  congress,  tgra^d  to  in 
1964,  the  Ethics  Committee  has  ths  -uchorlty  to  recaiva  allega- 
tions of  misconduct  by  menibsr:s,  oiiLcsrs,  or  employees  ai  the 
Senate  and  to  conduct  "prelii&iiiary  inc-iiriesy"  "initial  r^vi^wS/" 
and  "InvestlgationB"  that  include  3.d;j indicatory  hearir.gs.  Sec- 
tions 1(C)(1),  2(a)(l)-(2).  SsnsTti  r.^iolutlon  338  disciribss  the 
committee's  duty,  upon  receiving  h  i.;c— .  complaint,  xo  cor.iuct  an 
"Initial  review  ...  to  detcrra»ir.£  ....irhsr  there  Is  £ ^.bsriLiitlal 
credible  evidence  which  providars  £ub:£t::^ntial  cause  for  x-'i.^  £3lect 
Committee  to  conclude  that  a  violin oi.  ::ithln  the  jurisdiction  of 
the  select  committee  has  occiirrod."  £  action  2(d)(1). 

If  the  Committee  deteruiinds >  ^r.^r  completing  c.r.  Ir.ltial 
review,  that  there  is  substantial  c^ii^  to  believe  -ch^i:  ^  vio- 
lation has  occurred  and  that  thi  vicl^rion  is  eufficiir.rly  iser- 
ieus  to  warrant  eubstantlal  di^ci^lii.w-.  -cfae  commltt«:e  i;^  charged 
to  conduct  an  "Investigation.'-  s^cticv.  1(b)(4)/  (d).  criic  com- 
mittee may  recommend  discipline  ^ypc.  ^  daterwlnatlon  tr.i.t  i.  vlo- 

~  •»  - 
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latlon  occurr*d  only  after  providir.c  rj.e  subject  of  tha  illaga- 
tlon  "du©  notice  and  opportunity  for  ..spring."  Saction  2(a)(2). 
Tha  Committeo  may  angage  counsel  xrc...  ijtsida  tha  Sena-icr  to  as- 
sist with  tha  handling  of  any  coiapliir.M.  tnd  is  required  to  xitil- 
Iza  such  counaal  at  the  investlgatic-.  itacffey  unless  it:  :Lfxirma- 
tively  deteminas  not  to  do  so.   Scr=>ion  3(b). 

The  Committee  has  adopted  j>rocc.dur.i.l  rules  f  leshiyic;^  cut  this 
regimen.  Tha  Committee's  rules  cSTCibii-/.  -c.  ••preliaiir.s.iry  ir-^^iiry" 
phase  to  address  unsworn  al legit ici^s  c_-  informatior.,  c:s::.i;z<;d&tit 
to  the  "initial  review"  phase.  Rul^  i.  i-he  committee  inirittes 
an  "initial  review"  only  upon  rac3i^r''of  a  sworn  cOsr.5l5.i-nt  or 
after  concluding,  following  a  prslir.l.-.iry  inquiry  or  cchir;?ise, 
that  "thera  is  reason  to  believe  . . .  x:..;-t  the  improper  cor.d;:,ct  or 
violation  may  have  occurred"  and  is  uiciin  the  Committee's  juris- 
diction. Rule  3(d).  The  initial  r^visuj  then/  as  conteij.plated 
by  S.  Res.  338/  is  intended  to  deter_i.:5  "whether  there  is  sub- 
stantial credible  evidence  which  providas  subatantiiil  c^iiisa  for 
the  Cottttittee  to  conclude  that  a  violjition  within  the  jurisdic- 
tion of  the  Committee  has  occiirr^d.*  ivjlI^  4(b)(1).  If  cha-t  de- 
termination is  made/  an  investigatlcr.  rollows.  (To  furrh^r  com- 
plicate matters/  the  CramULttae  xx-iOi^  ^.  ::.i.rortaal  8crediadr.g  xsroeass 
before  entering  even  the  ear  11  sat  ^  iDriliraihiry  inquiry  ^h^sa.) 
Problems  with  airre:^;  ProcddureE 

The  net  effect  of  all  ct  xhis  r'-c^cu-duire  is  that  -c.-.^  zc^rnit- 
tee  is  required  to  conduct  a  reparitivj:  ^-^rle^  of  slmiX:Lr  procaed- 
ings  with  slightly  increasing  gridi.ui. ;;..=:  ox  likelihood  z^~   guilt 
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at  sach  stage.  The  purpose  of  this  system  was  to  acdulaxa  the 
level  of  findings  at  each  sta^a  x.c^  i-ir.imize  unfair  injury  to  a 
subject's  reputation.  Thus^  inirti^liy  rhs  Conufllttce  ccnid  st^te 
only  that  "there  is  reason  to  b&llsvs  ...  (a]  violi>.tion  i_3;.y  have 
occurred,"  before  subsequently  rir.d::.ig  "substantial  crc:dible 
evidence  which  provides  substantial  cius^  —  to  conclrici  ciis.t  a 
violation  ...  has  occurred/'  b^rox^  Jinally  concludir.i,'  that  a 
violation  "has  occurred." 

In  reality,  the  effect  has  provz:.  x.o  be  the  opposica  ox  what 
was  Intended.  The  c\unulation  Of  sLi^llz^jj  r©]?dtitiva  ri.^di..Q^  ex- 
acerbates the  Injury  to  a  subjadc-s  -ip^utatlon,  all  bsfcr^  any 
finding  of  violation.  As  Senator  Lo-i-  d^a^cribed  during  rh^:  mat- 
ter involving  Senator  Durenbergfer^  " -hi  process  lends  it£^lt  to 
death  by  1,000  slashes.  We  have  tha  co^^iplalnt  filed  fcnd  rhs  pro- 
cess begins.  There  is  another  Icval  i..i  SiAother  lev&l  ^^iid  ^.noth- 
er  level."  136  Cong.  Rec.  SiD5c4  (c::-i::y  ed.  July  25,  i9S0)-  Vhe 
multiple  stages  prolong  the  iprccsii.  leaving  the  Bubjccx  tender  a 
cloud  and  exposing  the  Coaiuittic  i.r.d  r..j  Senate  to  criticis^^s  for 
unwarranted  delay  and  tardlnass. 

In  order  to  avoid  these  probic^-i..  the  Coiamlttec  hi-s  cended 
to  "front-load"  its  inquiries,  by  c-.:c:uctlng  very  full  ^r.iliml- 
nary  Inquiries,  before  making  cny  fi.-.dii'igs  of  likely  viol-irions. 
The  practical  result  of  this  front-loading  practice  tLi:  fci^vi  that 
the  Coamittee  frequently  hai^  coiaplo^j.::  ^oift  of  its  inva3tig:itory 
activities  before  even  begixjhing  c;.';y  of  the  formal  sd^ps  of  an 
Initial  review  or  investigation,  'i'her..  the  Committsa  h^i  .-<;eded 
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to  decldtt  whather  to  skip  ov^i:  the  la-ter  stages  or  r.cscdlsssly 
dupllcats  Its  investigatory  actlvit.i^:s  in  subsequent  proceedings. 
Rone  of  this  has  been  productive  fcr  the  member  involv;t-dy  the 
Committee  and  the  Senate/  or  the  Public, 

Further,  when  the  tine  cowaa  for  xhe  Committes  to  hold  ad- 
judicatory hearings,  there  i£  h.  strcr.^  percsption  th^t  t;.5  Com- 
Bittee  has  prejudged  the  result  by  ic^;  determination  cr.^--:  -chere 
is  substantial  credible  evidence  x.)r■.^.x.  2.  violation  occL:rrj;i.  In- 
evitably, the  question  becomes  blurred  vhether  the  cci:i£i.t-cee  la 
functioning  as  a  prosecutor  or  en  Edj'-dic&tor.  Xn  raccr.c  iiives- 
tigations,  this  blurring  has  lad  re  ^.c^r-isations,  in  i^y  vlax?  un- 
founded, that  the  Committee's  ep^ci^l  outside  counsel  is  impro- 
perly functioning  as  a  prosecutor^  ri.z..ar  than  as  spsci^l  counsel 
to  the  Conmittee  as  adjudicator^  ir.a  •c:-.5.t  the  Commitxi*  h*s  un- 
fairly favored  its  special  outsida  ccmsal  with  accsss  .ir.iivail- 
able  to  the  senator's  counsel.  -^Y-asi  .1  legations  )pr£>dci^ir.^t3d  in 
both  the  Durenberger  and  the  Kei&rin^  -.^^rars  and>  In  tuy  vl^v;,  de- 
tracted froa  the  Committee's  abili-cy  ■cc  focus  on  tha  iii-poirtant 
ethical  Issues  prcqperly  before  i-c.  ^though  Z  do  t,z-c  lallsve 
that  the  combination  of  InvestigcLtcry  ^nd  adjudicatory  functions 
in  the  Ethics  Committee  cr^htas  ^^.y  dud  process  d^x^c-cy  see 
Withrow  y,  Larkin,  421  U.S.  35  (IS'Ji)y  it  does  cr&£t>;  f:^imess 
and  appearance  of  fairness  issu^f  thj.;:  ;^hould  be  ;^ddr^^;^^d. 
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Proposed  Solution 

The  disciplinary  process  shoiild  be  streamlined  und  bif.ircat~ 
•d.  The  Investigatory  proc€redii:igs  £r.c:::id  be  consolidii-carc  int.o  a 
single  process,  known  as  a  prwlintinc^r^/  inquiry/  in  ordsr  ro  de- 
teznine  whether  sufficient  evidcince  i:::Lsx.s  to  support  ^  finding 
of  a  serious  violation  within  th=  y^^iszictloti-  ot  the  Cc_.ii-ct6e. 
This  would  be  equivalent  to  a  dcciirion  whether  tha  cc..-.;ictee 
should  charge  a  subject  with  isnt)rot>^-r  -o:..duct  and  wo-jiid  La  close 
to  or  identical  to  the  Committee's  ysa-^^nt  standard  for  -he  coo- 
mencenent  of  an  investigation  £it  tjr:^:  ccnclusion  ox  &.-i  initial 
review.  The  Conmittee  would  condxicr  w.-.i^'  preliminary  ir.c._iry  and 
would  also  retain  all  of  its  pne^.-.-c  .iducafcional  iind  i.dvisory 
duties. 

The  Committee  could  choo£:a>  to  •^.zllizs  special  otit^ide  coun- 
sel for  this  inquiry  if  it  wished  to.  Alternatively/  x'r.i  Ccuait- 
tee  could  conduct  the  inquiry  itself  through  its  stiff.  The 
chaiman  and  vice  chairman  covld  -ilic  direct  the  et&fx  to  conduct 
Initial  Investigative  step^i  acuivilw..t  to  the  preser.t  "pre- 
preliminary  inquiry"  phase,  but  ill  ir.v^-i:tigiitory  activitiii:  from 
the  Committee's  receipt  of  t  coiaplci.'.t  or  cllegatlofcs  should  be 
part  of  the  preliminary  inquiry^  uhic;..  ihould  be  th«  &r.ly  inves- 
tigative phase  conducted  by  the-  c;^:_:.ttee. 

If  the  ccamittee  detemdyii^y  -■-  -l'.e  conclusion  cf  the  5>re- 
liannary  Inquiry,  that  sufficieht  ^:viz.<::ice  exists  to  charge  a 
subject  with  a  violation,  it  would  thi^i  ^o  report  to  tha  senate 
in  order  that  the  leadership  cod  Id  i^o^oir.t  a  special  idjddicitory 
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coounlttttft  to  conduct  hftarings,  aak^  findings y  and  recotfAand  ap- 
propriate disciplina  to  the  Senate,  '-"his  adjudicatory  ca_T.ittea 
would  b%  composad  of  six  meiiiberSy  r.or.3  of  then  aenitb&ra  of  the 
Ethics  Comnittee,  and  would  hs  s.ppoL.:-cad  for  the  single  proceed- 
ing only.  The  appointment  of  60  id  r-oc  adjudicatory  coi:--nittee 
for  a  single  caae  would  be  like  ths  s«:-.:i.td's  present  pricrics  un- 
der Sanate  Inpeachmant  Rule  XI  of  appointing  a  separate  ir-psach- 
Bient  trial  conmlttee  to  collect  <avidar.ca  in  each  iiape2ichii.c.r.t  pro- 
ceeding. 

The  Ethics  Committee/  acting  through  its  members^  ics  stJiff , 
and  special  outside  counsel ^  uoula  r.;:.-'j'xhe  duty  to  prissr.-Cy  be- 
fore this  adjudicatory  conanitt&s.  ovidi-.ca  adverse  to  xr-=  ».itjact 
in  support  of  its  conclusion  tt^t  ^  violation  occrurr^a.  ThuS/ 
the  Ethics  Committee's  role  would  bs  c,:in  to  that  of  tha  House  of 
Representatives  managers  in  in  impa-icr_:c;nt  trial  in  the  Senate. 
The  special  adjudicatory  cnrnwifccc:  .;c^iid  be  the  body  chcj^gsd  to 
prepare  for  the  Senate's  consideraticr.  findings  on  whath^r  i.  vio- 
lation did  occur  and  whether  disciplii.a  should  be  imgoscd. 

Bimilar  proposals  have  b6*n  aidi  L:-.  tha  Sonat©  for  i.  t-xnaber 
Of  years.  Hot«ever,  these  propo^s&la  h:^v3  provided  for  -^n  adjudi- 
catory committee  to  be  compoa^d^  ^c  ic^i:x  i«  part,  of  foir_a.r  aiem*- 
bers,  retired  judges,  or  other  iKdivid'j[HlB  outside  the  Senate. 
See  B.  Res.  360,  96th  Cong,;  £.Jr.  J;-j;-  HA,  96th  Ccnc;.  In  ny 
view,  the  Constitution  assigniS  iiici-^ivaly  to  the  £_:i:^ri  the 
power  to  discipline  its  members  y  o-.c  I  do  not  beli;i.v^  ^i:.-x.   the 
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S«nata  should  look  outside  Its  iiiercbar^hip  to  perforo^  tha  most 
iH^ortant  functions  of  that  irssponsibilicy. 

My  proposal  is  a  variant  oi  a.  cL.ing©  recently  icids  in  the 
House  of  Representatives  to  tddres^  -l.^  sai&a  probls^m.  It.  1^89 
the  House  divided  Its  Coamittee  on  Sra-jid^irde  of  Offici:^!  Conduct 
into  separate  ad  hoc  Inveeticfstoiry  ^..i  idjudieatory  £ubcOi/>»it- 
tees.  Pub.  L.  Mo.  101-194,  5  803{c)-(d),  103  Stat,  i'ylo,  1774 
(1989).  A  proponent  of  the  change  o;-:clj.iA6d  that  und^r  fh-s  ^rlor 
system  "once  the  Meabers  have  corGrnlrr.B:d  thetuselves  dcT.  to  one 
line  of  thought,  they  could  h&rdly  rcvcri;^  thensdlv&£;  :ind  rind  a 
person  not  guilty  of  the  charges  rh£.r"  ihay  themselv=3  brought 
about."  135  Cong.  Rec.  He750  (d^iiy  id.  Nov.  16,  lv3S)  (Rep. 
Livingston).  The  chemge  was  iiccordingly  loade  "to  avoid  x'r.z  in- 
herent problfun  of  the  Ethics  Coamiirtaa  :icring  in  the  cc.pc,city  of 
Investigator,  prosecutor/  judge  sr.d  ^-ry."  Xd.  at  ES753  (Rep. 
Stokes ) . 

liie  House  decided  not  to  choosia  ::i^mber8  from  oiirsldc;  the 
Committee  to  perform  the  edjudlcarcry  rcls>  because  or  -o^rcalved 
proJolems  "finding  Members  who  uould  be:  ..billing  and  abl^  ro  ^^rve, 
questions  Involving  the  consisrc^ncy  or  opinions  and  )c:ilL:.qs^  4ind 
Additional  delays  in  eonstlturlng  v.cr:/  siibanMBltfce&g;,  ^,.d  fami- 
liarizing them  with  eommittB.3  ?roc3c-^is."  Seport  or  ths  JSi- 
partisaa  T^ak  PoroB  aa  8thic£!  or  :-?.:;.  3660,  loist  coi.c;,^  1st 
Sess.  19  (ComB.  Print  1989)*  in  i^y  vi.^...  th«  House's  ^cl—cion  of 
enlarging  the  ethics  cnnnnttt^ao  x.o    i-.   :^c-:ttbars  would  zcss   i^ven 
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gr«at«r  problems.   If  eidopted  fay  icfc.i  £&nb.t6j   than  would 
drawing  upon  A«mb«rs  from  out.:side:  x.:.^   Cotnmiirtao  on  ^.r^  3.d  hoc 

basis. 

During  the  DUrenbergeir  laatter,    Sisiiator  Hetlin  poir.rcd 
favorably  to  the  change  in  tha  Housi=-^  dieoiplin&iy  proca- 
dvires.     Senator  Heflin  stated  tha-c  t:.^  esnate's  preaar.-c 
■ystea  •*]Ba}cas  it  very  difficult  for  i.  person  who  is,    in 
effect,   a  grand  juror  to  go  into  s.  j-isi  and  poaeibly  hi.va 
to  erase  something  that  he  had  pravic^sly  heard.     In  laiy 
judgaent,   the  present  mlaced  £:y!£i:.=ii  _5.y  not  be  the  pro^jiar 
way."     136  Cong.  Heo.  S1O560   (d&il^-  sd.  July  25,   i&so) .     xt 
that  ti»e,   as  I  stated  on  ths  SehJ^t^  floor,   l  was  not  2,rra 
that  bifurcating  the  process  wts  tcj-.^.  solution.     Sas  Id.   ar 
10570.     Upon  further  experience  iiid  dslibaration,    I  hj^vs 
coae  to  join  those  who  advocate  -d.^^i  procsdural  changes. 

Under  the  new  office  of  S£nz.r^  -^::-ir  Eiaployaenc  r^r-^^c- 
tices  regixen,   the  Ethics  Co\riiiitr<:c:  i^  ^.uthorized  to 
aid  judicata  appeals  on  discriiaiatticr.  c^icisions  by  hai-ring 
boards.      Changing  the  Ethics  Co&sii-ccc=i   flinction  sololy   co 
investigating  allegations  of  violirions,   x/ithout  chj^r-sir.? 
the  Coaaittee's  fair  eoployasnt  dury,   leads  to  the  sc^euh&t 
anoaalous  result  that  the  Coirrmitt^c^  iLdjudicates 
discrimination  allegations  in  an  &x>j;;^llatd  capacityy  bv:r 
does  no  other  adjudication  of  eth.ici.1  violations,    including 
alleged  disoriaination  in  vioXarior.  cf  sanate  ]rule:>.     'Jiiis 
aay  not  be  a  problem,  but  i  tboughr  riiit  I  shotold  bririg  it 
to  your  attention. 
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I  would  also  not*  that  £ilmo£c  :l11  of  the  oheingas 
consolidating  the  investigative  phisis  could  bfe  aada  by  the 
Committed  alone,  with  no  chiiig^  in  £-:::i«s.   338.     Most  of  tha 
present  complicated  multi-level  procsclxilres  jcesult  fro>a  th.S 
Committee's  rules,   not  the  r^sol'utic.'-..      Xn  terus  of  fonv-al 
procedure,   the  resolution  spaik3  or.ly  of  &n  "initial  raview" 
and  an  "investigation."     it  toshtior.s  ••ptelisiinary  Lnq-diriss" 
that  result  from  complaints^   bxit  ^.•:o■z=^:r£  to  envisich  th^u  as 
immediate  and  informal,     ttius^   by  i._i.--diysg  the  Coajiniccii •  s 
rules  to  eliminate  the  foraal  prsll_.i..3.iry  inquiry  phi£<=,   the 
Committee  could  accomplish  inosr  c:j   ;..i£  aspect  of  aiy  pro- 
posal.    I  have,   nevertheless,   Eti99i£c,5d  fch6  propoasd  con-sol- 
idation  along  with  the  bifui-c^tio^r..    c.s  both  ootxld  be  dc.-.c: 
together  by  resolution,   and  the  r^sx^lting  inveetig&tory  step 
could  then  be  labeled  a   "preliair-i-ry  ir-c[uiry,"   as  raflccrs 
the  Committee's  most  common  pr3.ctic3. 
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Chairman  Bryan.  Senator  Rudman,  we  appreciated  when  you 
served  with  us,  and  now  as  you  seek  to  enlighten  us  further  in  a 
different  capacity,  your  thoughtful  and  insightful  observations. 

Let  me  defer  to  my  colleague,  Senator  Smith,  for  the  first  round 
of  questions,  and  then  I  have  some  things  I  would  like  to  engage 
you  in  some  colloquy  with.  Senator  Smith? 

Senator  Smith.  Thank  you  very  much,  Mr.  Chairman.  Excuse 
me.  As  I  came  in  here,  I  guess  they  told  me  I  sat  on  the  wrong  side 
of  the  table,  but  this  is  a  bipartisan  committee  so  it  doesn't  matter, 
correct? 

Chairman  Bryan.  It  doesn't  make  any  difference. 

Senator  Smith.  Except  my  staff  is  over  there,  but  that  is  all 
right. 

Mr.  Rudman.  You  will  probably  do  better  without  them.  Bob. 

[Laughter.] 

Senator  Smith.  I  knew  you  were  going  to  say  that. 

One  of  the  criticisms — I  agree  with  you  on  the  bifurcation  proc- 
ess. I  think  it  really  does  make  sense,  but  one  of  the  criticisms  is  in 
essence  that  the  purpose  of  the  Ethics  Committee  in  the  first  place 
was  to  investigate  the  charges,  and  it  was  really  the  Senate's  re- 
sponsibility to  be  the  person,  the  entity  that  did  the  adjudication. 
How  would  you  respond  to  that,  that  to  have  six  Members  of  the 
Senate  to  be  the  adjudicators  is  in  essence  another  step  in  the  proc- 
ess, which  brings  us  right  back  to  where  we  were  in  the  first  place 
with  the  several  steps  in  the  investigation,  preliminary  investiga- 
tion, et  cetera? 

Mr.  Rudman.  You  know,  I 

Senator  Smith.  Other  than  they  are  different  individuals.  That  is 
what  is  the  big  difference. 

Mr.  Rudman.  I  think  that  is  a  misreading  of  the  process.  Now  let 
me  tell  you  why.  Right  now  the  Ethics  Committee  has  to  go 
through  steps  A,  B  and  C.  Let's  assume  you  took  half  of  my  propos- 
al and  you  went  through  just  the  first  step,  and  you  decided  there 
was  probable  cause,  substantial  credible  evidence,  that  Senator  X 
had  done  such  and  so. 

Now  you  have  to  go  to  a  hearing  in  which  he  is  given  full  due 
process — or  she — with  counsel,  either  in  private  or  in  public,  de- 
pending on  the  circumstances,  and  you  have  a  full-blown  hearing. 
Then  when  that  hearing  is  over,  the  Committee  can  offer  certain 
sanctions  for  de  minimums  kinds  of  offenses,  but  by  and  large  for 
the  kinds  of  things  that  you  are  facing,  the  recommendation  would 
go  to  the  Senate  for  a  variety  of  sanctions. 

What  I  am  saying  is  that  you  ought  to  act  as  grand  jury  and  as 
prosecutor,  but  having  been  through  that  process,  you  ought  not  to 
have  the  additional  onerous  duty  of  hearing  the  case,  A,  because  I 
am  not  sure,  no  matter  how  hard  you  try,  you  can  do  it  as  fairly  as 
you  would  like — which  is  one  of  the  complaints  that  Senator  Trent 
Lott  made,  and  I  think  accurately — after  hearing  all  of  this  evi- 
dence behind  closed  doors  and  then  going  to  a  public  hearing.  And, 
secondly,  it  puts  a  terribly  onerous  duty  on  six  Members  of  the 
Senate.  It  is  an  unfair  burden. 

So  I  am  saying  the  Committee  will  be  very  busy,  you  will  be 
doing  a  lot  of  things,  but  every  year  and  a  half  or  so,  or  two  years, 
or  hopefully  less  than  that,  when  something  happens  you  will  have 
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six  Members  who  will  come  in  like  a  special  panel  of  federal  judges 
appointed  to  hear  a  matter  as  master,  and  that  is  basically  what  I 
am  proposing.  So  the  Senate  still  has  the  ultimate  responsibility, 
and  all  we  are  saying  is  we  are  going  to  have  more  actual  fairness 
and  certainly  the  appearance  of  fairness,  and  the  Committee  will 
be  able  to  work  more  efficiently,  will  not  have  the  burden. 

I  will  tell  you  that  during  the  Keating  matter  it  was  very  hard 
for  any  of  us,  with  all  of  our  other  responsibilities,  to  do  what  we 
wanted  to  do  in  other  areas  of  the  Senate,  particularly  for  those  of 
us,  two  of  us  who  were  chairman  and  vice  chairman,  because  it  was 
almost  a  full  time  occupation.  That  is  not  fair. 

Senator  Smith.  Another  area  that  we  have  to — I  haven't  been  on 
the  Ethics  Committee  very  long,  but  long  enough  to  realize  the 
agony  that  you  face  in  trying  to  look  at  receiving  complaints.  How 
do  you  feel  about  the  process  of  receiving  a  complaint?  Should  we 
proceed  with  a  complaint  on  the  basis  of,  say,  a  press  report,  or 
should  it  be  sworn  testimony,  or  both?  What  is  your  sense  on  that? 

Mr.  RuDMAN.  Well,  you  know,  that  question  and  the  question 
about  what  the  jurisdiction  is  of  the  Committee  as  to  the  conduct  of 
a  Member  of  the  Senate,  are  the  two  vexing  questions  which  I  have 
not  addressed  here  and  which  I  am  really  not  prepared  to  address 
here  in  full,  but  let  me  just  answer  your  question. 

I  would  like  you  just  to  restate  the  nub  of  your  question,  because 
it  has  two  questions  in  it.  Just  the  nub  of  it,  if  you  would.  Senator 
Smith. 

Senator  Smith.  The  business  of  when,  in  receiving  a  com- 
plaint- 


Mr.  RuDMAN.  Should  it  be  sworn,  or  press  reports,  or- 


Senator  Smith.  Right.  Frequently  we  will  get,  as  you  know,  some- 
body— there  will  be  something  that  surfaces  in  the  press. 

Mr.  RuDMAN.  Right,  right. 

Senator  Smith.  So  should  you  proceed  on  that  basis  with  the  pre- 
liminary investigation,  on  the  basis  of  the  press  report?  Should  you 
seek  sworn  testimony?  If  so,  how  hard  should  you  work  to  seek 
that  testimony?  That  sort  of  thing. 

Mr.  RuDMAN.  You  see,  I  have  changed  my  view  on  that.  For  a 
long  time  I  felt,  and  I  believe  that  I  am  stating  it  accurately.  Sena- 
tor Howard  Heflin  felt  that  you  would  need  sworn  testimony  to 
just  move  to  step  one. 

I  don't  believe  that  any  more,  because  we  are  a  very  public  insti- 
tution, the  United  States  Senate.  We  serve  the  people  of  this  coun- 
try. You  may  not  have  a  sworn  complaint,  but  if  you  have  a  series 
of  newspaper  stories  and  very,  very — you  know,  I'm  talking  about 
reliable  newspapers,  not  scandal  sheets  alleging  all  sorts  of  miscon- 
duct by  someone — I  think  you  have  to  proceed. 

Now  I  think  you  get  to  a  different  issue — and  I  don't  want  to  get 
too  close  to  anything  you  are  doing  now,  and  I  won't — but  you  get 
to  a  different  issue  as  to  how  far  you  go  without  a  sworn  complaint 
or  without  sworn  testimony.  That's  a  whole  other  thing.  That's  a 
different  question  than  the  one  you  asked,  and  that  is  why  I  asked 
you  to  restate  your  question. 

So  I  believe  the  Ethics  Committee — obviously  in  a  perfect  world 
you  would  have  a  sworn  complaint  to  proceed.  That  is  what  I 
would  like  to  see,  and  most  of  the  time  you  will  have  a  complaint, 


173 

and  you  can  get  it  sworn  if  you  wish.  But  there  are  other  instances 
where  a  matter  will  burst  upon  the  press,  as  it  did  in  the  Keating 
matter,  in  the  D'Amato  matter,  in  the  Durenberger  matter,  in 
which  the  Committee  in  the  person  of  the  chairman  or  the  vice 
chairman  said  to  the  staff,  "We  had  better  start  looking  into  this 
and  finding  out  what  this  is  all  about." 

Now  it  turned  out  in  all  of  those  cases  there  were  complaints 
that  eventually  came,  but  I  think  the  Committee  has  to  maintain  a 
high  degree  of  flexibility.  I  mean,  I  will  give  you  a  hypothetical. 
Let  us  assume  that  tomorrow  morning's  Washington  Post,  New 
York  Times,  and  Wall  Street  Journal  all  carried  a  story  about  a 
Senator  involved  in  what  obviously,  if  true,  would  have  been  ille- 
gal, improper,  hidden  financial  dealings,  and  you  had  no  complaint. 

Obviously  the  Ethics  Committee  would  have  to  proceed  to  look  at 
that.  You  would  have  no  choice,  because  the  Committee,  as  the 
Chairman  stated  in  his  opening  statement — I'm  not  sure  I  agree  to- 
tally with  how  he  stated  it,  but  I  would  agree  with  him  that  the 
primary  function  of  the  Ethics  Committee  is  to  serve  the  United 
States  Senate  and  its  integrity.  I  also  think  it  has  a  duty  of  fairness 
to  Members  who  are  unjustly  accused,  and  I  am  sure  he  would 
agree  with  that,  but  that  is  the  point  that  I  am  getting  to  here. 

Senator  Smith.  You  have  been  very  generous,  Mr.  Chairman. 
Last  question. 

What  happens  when  the  two  clash?  An  example  would  be,  say,  a 
statute  of  limitations  situation.  Let's  say  that  when  the  issue  of  a 
Member's  reputation  and  the  reputation  of  the  Senate  clashes,  and 
you  have  to  give  one  way  or  the  other — you  either  have  to  defer  to 
the  Member  or  defer  to  the  integrity  of  the  Senate — which  way  do 
you  go,  generically? 

Mr.  RuDMAN.  Well,  I  had  my  own  rule  for  that,  and  had  to  use  it 
on  three  occasions.  And  my  own  personal  rule  was,  will  the  aver- 
age citizen,  looking  at  that  conduct,  think  less  of  the  United  States 
Senate?  And  I  looked  at  S.  Res.  338.  It  said  "would  bring  discredit," 
I  think  are  the  words,  bring  discredit  upon  the  United  States 
Senate.  Would  this  action  bring  discredit  on  the  Senate? 

Then  you  get  to  the  larger  question  of,  well,  what  if  it  is  conduct 
that  has  no  nexus  to  the  Senate  whatsoever?  It  happened  some- 
where else,  involving  somebody  else,  and  so  forth.  That  is  a  whole 
other  issue  which  I  hope  you  never  have  to  wrestle  with. 

But  my  answer  is  that  you  have  got  the  reputation  of  an  individ- 
ual. If  you  believe  that  that  person  has  done  what  he  is  alleged  to 
have  done,  and  it  meets  your  threshold,  and  it  is  whether  or  not  it 
brought  discredit  upon  the  Senate,  in  the  case  that  I  spoke  of  we 
believed  it  did  bring  discredit  upon  the  Senate  and  we  acted  accord- 
ingly- .       ,  .        , 

Senator  Smith.  So  are  you  for  or  against  usmg,  implementing  the 

statute  of  limitations? 

Mr.  RuDMAN.  I  really  haven't  given  it  a  great  deal  of  thought, 
but  I  will  make  this  general  observation,  that  this  is  far  different, 
this  is  far  different  than  looking  at  the  criminal  justice  system. 
The  criminal  justice  system  has  statutes  of  limitations,  which  you 
can  go  back  and  look  at  the  history  of  them  and  how  they  were 
derived,  to  give  due  process  and  fairness,  so  stale  evidence  and  so 
forth  could  not  be  used. 
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And  you  could  say,  "Well,  that  would  apply  to  a  Member  of  the 
Congress  as  well."  But  in  my  view  it  has  to  be  looked  at  very  care- 
fully, because  I  don't  believe  that  Members  of  the  Senate  have  the 
same  standard  that  people  who  are  accused  in  the  criminal  justice 
system  have.  I  think  they  have  a  much  higher  standard,  so  it  is  a 
difficult  question. 

Senator  Smith.  That  is  what  Mr.  Bennett  said,  as  well. 

Mr.  RuDMAN.  Was  that  his  answer  also? 

Chairman  Bryan.  In  fact,  if  the  Senator  will  yield,  all  three  of 
the  witnesses  that  we  had  before  us,  Mr.  Bennett  being  one  of 
them,  Mr.  Hamilton,  who  is  known  to  you  as  having  performed 
ably  in  the  defense  of  Members  appearing  before  the  Ethics  Com- 
mittee, and  Mr.  Saxon,  former  counsel  to  the  Committee,  all  three 
indicated  their  opposition  to  the  statute  of  limitations,  essentially 
along  the  lines  that  you  have  indicated.  One  even  went  so  far  that 
he  felt  that  even  matters  that  occurred  prior  to  the  Member's  elec- 
tion to  the  Senate  might  be  so  egregious  that  even  that  matter 
ought  to  be  considered  in  the  context 

Mr.  RuDMAN.  That,  of  course,  I  would  disagree  with  emphatical- 
ly. I  would  cut  the  line  there.  That  is  what  elections  are  for.  If  a 
person  got  elected  with  that  kind  of  background,  I  mean,  if  it  is 
that  bad,  maybe  he  ought  to  be  indicted. 

But  I  am  interested  that  they  testified  that  way  because  I  had 
not — I  have  been  out  of  the  country.  I  did  not  read  their  testimony, 
but  I  certainly  feel  that  way.  I  mean,  the  standards  that  you  have 
to  apply  here  are  much  higher  standards,  in  my  view. 

Chairman  Bryan.  Thank  you.  Just  to  carry  on  with  that  line  of 
inquiry,  the  argument  by  way  of  analogy  to  the  civil  process  has 
also  been  frequently  invoked.  And  it  was  interesting,  the  response 
to  that  was  that  an  individual  who  may  have  a  cause  of  action  pri- 
vately against  another  one,  may  under  our  system  sleep  on  his  or 
her  rights  and  as  a  consequence  may  not  be  entitled  to  recover 
monetary  judgments  for  damages  or  to  seek  injunctive  relief,  but  in 
effect  his  or  her  own  inaction,  failure  to  pursue  promptly,  was  the 
cause  of  that. 

So  there  does  seem  to  be  at  least  some  consensus  emerging.  Let 
me  just  say  that  I  think  that  the  comments  that  we  have  had  from 
the  panel  at  our  last  public  hearing  and  the  comments  that  I  have 
perceived  from  the  Members,  I  think  that  there  is  a  recognition,  if 
not  a  unanimity  of  opinion,  that  what  I  refer  to  as  a  very  convolut- 
ed process  that  you  have  outlined,  that  that  does  need  to  be  simpli- 
fied. It  is  my  sense  that  that  is  going  to  occur. 

Let  me  ask  you  a  couple  of  specifics,  because  I  agree  with  your 
general  observation. 

At  what  point,  if  ever,  do  you  make  that  public?  As  you  know,  in 
the  context  of  cases  that  generate  great  notoriety  publicly,  you  as  a 
chairman  and  as  a  vice  chairman  previously  have  been  asked,  as 
each  of  us  are,  is  an  investigation — that  is  their  term,  not  an  artful 
term  used  under  the  procedures  that  we  currently  have,  but  a  ter- 
minology that  is  understood  generally  by  the  public,  that  the 
Senate  Ethics  Committee  is  about  to  undertake  an  inquiry  or  some 
other  appropriate  terminology.  At  what  point  do  you  make  that 
public? 
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As  you  know,  it  has  been  the  decision  of  yourself  and  others  to 
do  so  at  some  point  in  time.  Give  us  your  sense  as  to  what  guide- 
lines we  might  follow.  And  I  note  that  Senator  Daschle  has  joined 
us,  and  we  will  yield  to  the  good  Senator  for  questions  as  soon  as  I 
finish  my  little  colloquy  here. 

Mr.  RuDMAN.  Well,  I  am  delighted  to  see  my  friend,  glad  to 
appear  before  the  Commission.  I  said  before  you  got  here,  I  am  glad 
to  be  here  and  you  are  there. 

That  is  a  very,  very  tough  question  you  asked.  It's  the  one  that 
we  wrestled  with  a  great  deal.  And,  as  a  matter  of  fact,  the  Ethics 
Committee  was  pretty  well  leak-free  all  the  time  I  served  on  it 
until  the  Keating  matter. 

In  the  Keating  matter,  we  had  a  whole  bunch  of  outside  lawyers 
involved,  and  lo  and  behold,  all  sorts  of  things  started  to  appear  in 
the  press  that  they  had  access  to.  And  we  investigated  and  found, 
as  I  expected  we  would,  absolutely  nothing  that  would  be  worth- 
while. I  have  my  own  views  of  where  the  leaks  came  from,  but  that 
didn't  help  the  fact  that  they  were  very  damaging  to  the  integrity 
of  the  Committee. 

In  the  world  that  we  live  in  today,  I  guess  if  you  asked  to  write  a 
rule  today,  what  is  the  rule,  the  rule  would  be  as  follows:  First, 
when  you  get  a  complaint  and  the  complaint  has  had  any  public 
notoriety  whatsoever,  I  would  confirm  the  fact  the  complaint  has 
been  received  and  the  Committee  is  in  stage  one,  it  is  looking  at  it, 
and  it  will  have  nothing  to  say,  period,  until  it  is  done  with  that. 
Because  not  to  do  so,  the  Committee  just  looks  foolish,  because  ev- 
erybody knows  what  is  going  on. 

In  the  matter,  as  we  had  many  during  my  six  years  on  the  Com- 
mittee, where  there  would  be  a  complaint  brought,  generally  of  a 
financial  nature  involving — as  I  recall,  one  involving  a  blind  trust, 
one  involving  a  business  matter  in  the  Senator's  home  state — the 
matter  never  became  public.  It  never  appeared  anywhere.  And  the 
Committee  felt  that  since  it  was  a  complaint  received  under  oath 
from  an  individual  about  this  Senator,  we  did  an  investigation.  In 
both  cases  we  found  that  the  complaint  was  either  without  merit, 
or  that  corrective  steps  in  the  case  of  the  blind  trust  could  be  taken 
to  bring  it  into  conformity,  and  if  there  was  a  violation  it  was,  A, 
unintentional  and,  B,  de  minimis.  So  in  that  case  nothing  was  ever 
said. 

So  I  guess  my  rule  would  be,  don't  announce  a  preliminary  in- 
quiry unless  it  has  become  a  public  matter,  and  then  confirm  that 
it  is.  That  is  what  most  law  enforcement  agencies  do. 

Beyond  that,  I  would  say  nothing.  I  would  give  no  progress  re- 
ports until  the  Committee  sits  down  and  says  yes,  there  is  enough 
evidence  here  to  move  forward — which  in  my  formulation  would  be 
the  special  six-Member  committee,  it  would  be  a  special  hearing 
committee  any  time  there  was  a  matter  to  be  adjudicated — or  there 
wasn't.  That  would  be  my  formulation. 

Chairman  Bryan.  Within  the  function  of  the  preliminary  in- 
quiry, as  you  will  recall  from  your  experience,  there  are  various 
levels  of  potential  impropriety  or  wrongdoing,  some  of  which  are 
handled  rather  summarily  with  a  letter  or  some  type  of  relatively 
informal  action.  Would  you  make  a  distinction  in  terms  of  how  this 
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investigatory,  as  opposed  to  the  adjudicatory  function,  would  be 
handled  in  that  regard? 

That  is  to  say  that  if  it  is  a  relatively  minor  matter  that  does  not 
require  the  full  hearings  that  are  contemplated  when  you  are  in  an 
adjudicatory  sense,  would  you  convene  the  adjudicatory  panel  to 
make  the  judgments  as  to  the  type  of  admonition — let's  assume 
that  it  doesn't  involve  anything  that  would  approach  the  level  of  a 
censure  or  an  expulsion  or  a  recommendation  that  the  individual 
Senator  be  stripped  of  his  or  her  seniority  within  the  caucus. 

Mr.  RuDMAN.  I  would  keep  the  reprimand  authority  within  the 
Ethics  Committee.  So  the  Committee,  for  what  would  be  de  mini- 
mis violations,  could  by  vote,  unanimous  vote — by  majority  vote,  I 
should  say — reprimand  as  you  can  now,  and  I  believe  that  is  some- 
thing that  ought  to  be  retained. 

I  only  believe  the  adjudicatory  panel  ought  to  be  convened  by  the 
Leadership,  when  and  if,  the  Committee  finds  that  the  matter  is 
not  de  minimis,  that  a  reprimand  would  be  insufficient.  Therefore, 
by  operation  of  logic,  the  only  kind  of  a  punishment,  if  the  charges 
were  found  true  by  the  panel,  would  be  denouncement,  censure, 
reprimand  by  the  full  United  States  Senate,  or  expulsion.  That 
would  be  the  way  I  would  handle  that. 

I  envisioned  this  panel,  in  the  years  that  I  was  on  the  Ethics 
Committee,  in  all  the  years  that  I  was  here,  to  be  convened  three 
times  in  that  12-year  period:  once  in  the  Williams  case,  once  in  the 
Durenberger  case,  and  once  in  the  Keating  case.  I  would  have  had 
three  panels  in  12  years,  and  that  is  not  a  great  burden  to  ask  a 
Member  of  this  United  States  Senate  to  serve  on,  in  an  assignment 
which  after  all  does  not  come  out  of  a  rule. 

The  assignment  comes  out  of  the  United  States  Constitution.  It 
assigns  to  Members  of  the  Senate  this  responsibility,  so  no  one 
ought  to  object  to  serving  once  in  a  lifetime  on  an  adjudicatory 
panel.  It  is  not  very  pleasant  judging  your  peers.  I  had  to  do  it  on 
six  or  eight  occasions,  and  on  several  occasions  to  people  I  was  very 
fond  of  personally,  but  that  was  not  the  issue. 

Chairman  Bryan.  Now  at  one  point,  as  I  understand.  Senator, 
you  were  inclined  to  the  view  that  outside  persons  ought  to  serve 
as  part  of  this  process.  Am  I  correct  on  that? 

Mr.  RuDMAN.  Should  not. 

Chairman  Bryan.  Should  not?  I  thought  that  at  one  point  you 
shared  the  view  that  outside  persons  ought  to  be  brought  into  the 
process. 

Mr.  RuDMAN.  I  have  never  shared  that. 

Chairman  Bryan.  You  have  never  shared  that  view? 

Mr.  RuDMAN.  No.  I  had  not  been  sure  that  the  bifurcation  was  a 
good  idea.  I  am  sorry  that  Senator  Trent  Lott  is  so  late  to  arrive. 
He  would  have  been  thrilled  that  I  had  quoted  him  extensively  in 
my  prepared  testimony. 

Senator  Lott.  I  thought  you  would  be  through  by  now. 

[Laughter.] 

Mr.  RuDMAN.  How  are  you,  Trent?  You  haven't  changed. 

[Laughter.] 

Senator  Lott.  We're  glad  to  have  you. 

Mr.  RuDMAN.  I  am  glad  to  be  here,  Trent.  I  had  quoted  your 
"thousand  slashes"  quote,  which  I  thought  was  a  very  good  one. 


177 

I  believe  there  ought  to  be  bifurcation,  but  I  believe  that  Mem- 
bers of  the  United  States  Senate  ought  to  be  willing  to  sit  and 
serve  and  listen  and  make  a  decision.  I  don't  think  you  ought  to 
have  retired  Federal  judges  or  retired  Senators  or — I  can  tell  you 
right  now,  and  I  think  I  am  reasonably  patriotic,  I  would  not 
accept  the  assignment.  I  would  think  it  inappropriate.  That  is  the 
way  I  feel. 

This  is  a  body  made  up  of  100  equals.  It  is  a  peer  group  unlike 
any  other  in  the  world,  and  you  ought  to  judge  yourselves.  You 
shouldn't  give  that  to  someone  else. 

Chairman  Bryan.  Does  the  process,  in  your  judgrnent,  gain  any 
public  credibility  by  including  outsiders,  not  to  abdicate  the  func- 
tion, because  I  think  constitutionally  there  may  be  some  limitation 
as  to  whether  non-Members  of  the  Senate  can  recommend — per- 
haps they  can,  but  at  least  there  is  some  question,  certainly,  as  to 
whether  they  could  impose  any  penalties  per  se,  because  as  you 
point  out  that  is  a  power  that  is  expressly  conferred  upon  us  in  the 
Constitution. 

But  with  the  concern  that  has  been  voiced  about  public  officials 
generally,  and  the  low  esteem  in  which  elected  officials  in  America 
are  held  in  this  absence  of  confidence,  which  I  think  has  a  corro- 
sive effect  upon  the  democratic  process.  We  are  not  talking  now  in 
terms  of  any  partisan  or  any  particular  policy  differences.  There 
are  always  going  to  be  those.  The  process  invites  that.  It  works  best 
when  some  of  those  are  articulated  and  debated  and  clarified  and 
people  can  make  their  own  judgment. 

But  just  in  general,  the  very  nature  of  this  process,  which  has 
been  behind  closed  doors  for  reasons  which  are  understandable,  but 
to  include  only  Members  of  the  Senate  it  seems  to  me  adds  to  a 
measure  of  skepticism  that  may  be  wholly  unwarranted  but  never- 
theless present.  When  the  perception  is  that  these  people  are  just 
kind  of  taking  care  of  themselves  and  you  really  do  not  get  the 
kind  of  independent  judgment  that,  as  the  argument  would  go,  that 
outside  persons,  not  necessarily  federal  judges,  not  necessarily 
former  Senators,  but  people  who  have  achieved  great  distinction  in 
whatever  form  of  public  service  that  might  be  persuaded,  assuming 
for  the  sake  of  argument  that — your  initial  point — that  you  may 
not  be  able  to  get  them.  Assume  that  you  could  get  people  like  that 
to  serve. 

Mr.  RuDMAN.  Unquestionably  you  can  make  a  very  strong  argu- 
ment that  a  group  of  people  from  outside  the  body  will  be  deemed 
to  be  more  impartial  or,  if  you  would,  more  partial  towards  justice 
than  a  group  from  within  the  body.  However,  one  of  the  reasons  in 
my  view  this  has  come  about  is  because  of  the,  to  use  Senator 
Trent  Lott's  wonderful  phrase  about  death  by  a  thousand  slashes — 
I  mean,  the  Ethics  Committee  has  suffered  the  same  fate. 

The  Committee  itself  would  have  to  have  an  investigation,  then 
there  would  be  leaks,  and  then  this  reporter  would  get  this  and 
that  reporter  get  that,  and  then  some  lawyer  would  say  something, 
and  the  whole  matter  would  be  semi-public.  And  then  when  that 
was  all  done,  the  same  six  unfortunate  members  of  this  panel  sat 
and  heard  the  case. 

I  think  you  raise  the  level  of  credibility  and  believability  and 
confidence  by  having  this  panel  be  the  grand  jury,  the  investigator 
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and,  if  you  will,  the  prosecutor,  and  have  the  Leadership  announce 
solemnly  that  these  six  United  States  Senators  who  know  nothing 
about  this  case  will  now  sit  and  hear  this  and  make  a  determina- 
tion. Now  whether  that  is  as  good  as  having  six  distinguished 
Americans  who  aren't  members  of  this  panel  or  former  Senate 
members  of  the  panel,  I  am  not  sure,  but  I  think  it  goes  a  long  way 
in  meeting  the  very  legitimate  concern  that  the  chairman  has  ex- 
pressed. 

Chairman  Bryan.  One  of  the  other  areas  of  concern  that  has 
been  raised  during  the  course  of  our  earlier  hearing  is  the  ex  parte 
communication  from  a  Member  who  is  before  us,  who  we  serve 
with  in  various  other  committee  assignments  and  obviously  work 
with  as  one  of  a  hundred.  Should  there  be  a  formal  rule,  or  a  prac- 
tice that  has  at  least  the  stature  of  public  acceptance  by  the  Com- 
mittee, to  limit  ex  parte  communications  from  Members  who  are 
before  the  Ethics  Committee  to  those  Members  as  it  relates  to  the 
matter  before  them?  Obviously  there  are  other  legislative  matters 
in  which  it  is  wholly  appropriate.  How  do  you  feel  that  that  ought 
to  be  handled? 

Mr.  RuDMAN.  Let  me  tell  you  my  own  experience  with  that.  In 
the  years  I  served  on  the  panel  as  chairman  and  vice  chairman, 
which  w£is  I  guess  all  of  them,  only  on  one  occasion  did  a  Member 
who  was  under  investigation  by  the  Ethics  Committee  come  up  to 
me  with  what  I  thought  was  not  improper,  but  probably  used  poor 
judgment. 

In  the  overwhelming  cases,  I  heard  from  almost  everyone  who 
was  before  the  Ethics  Committee,  "Would  you  please  get  it  over 
with?"  "How  long  is  it  going  to  take?"  "I'm  dying  out  there.  I 
mean,  you  know,  if  you  want  to  throw  me  out  of  the  Senate  or  cen- 
sure me,  do  it,  but  at  least  give  me  my  day."  So  it  wasn't  a  problem 
in  that  sense. 

Having  said  that,  I  think  it  would  probably  be  a  very  good  idea 
for  everyone  to  have  a  simple  rule  that  said  that  members  of  the 
Committee  and  members  of  the  special  panel  are  charged  with  the 
responsibility  of  reporting  to  the  chairman  of  the  Ethics  Committee 
any  communication  by  a  Member  who  is  being  investigated  by  the 
Committee,  involving  matters  before  the  Committee.  I  think  that 
would  just  shut  it  right  off,  and  I  think  it  is  a  very  good  idea. 
Hadn't  crossed  my  mind,  but  I  agree  with  it. 

Chairman  Bryan.  And  the  last  question  before  I  yield  to  I  think 
Senator  Daschle,  who  was  next  in  order  to  arrive,  that  is,  how  do 
you  get  the  Ethics  Committee  out  of  the  position  of,  once  you  have 
gone  through  the  preliminary  inquiry — and  although  we  call  it  by 
another  name  in  the  process  that  we  have  now,  there  has  been  a 
tendency  to  get  involved  in  a  negotiating  posture. 

That  is,  counsel  for  the  Senator  who  is  before  the  Committee 
begins  to  work  with  the  Committee,  I  mean,  under  the  charge  of 
the  chairman  or  the  vice  chairman.  I  am  not  suggesting  that  there 
is  anything  that  has  been  done  that  is  surreptitious,  but  neverthe- 
less the  Ethics  Committee  gets  in  the  position  of  negotiating,  and 
then  we  get  into  all  of  the  nuances  of  language.  We  have  literally  a 
need  for  a  thesaurus.  Is  a  denouncement  worse  than  a  reprimand? 
Is  a  rebuke?  We  have  used  all  of  these  terms,  as  you  know,  Sena- 
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tor,  and  I  think  as  a  result  we  have  perhaps  diluted,  in  terms  of 
meaning,  the  punishments  that  are  assessed  by  us. 

So  my  question  really  is  twofold.  How  do  you  get  the  Committee 
out  of  the  position  of,  in  effect,  negotiating  something  so  that  the 
matter  does  not  have  to  go  to  the  floor  for  a  full  hearing  before  the 
full  one  hundred?  And  there  are  some  dynamics,  in  the  sense  of 
time  and  going  through  all  of  that,  that  ofttimes  drive  the  decision 
in  that  matter. 

And  how  do  you  standardize,  if  you  think  that  is  appropriate,  the 
various  ranges  of  penalties  that  under  your  proposed  scenario 
would  be  handled  in  the  adjudicatory  function? 

Mr.  RuDMAN.  Yes.  Let  me  take  those  in  order. 

First,  I  don't  think  there  is  a  thing  you  can  do,  no  matter  how 
hard  you  try,  to  formalize  what  inevitably  becomes  a  discussion  be- 
tween counsel  for  the  Committee  and  counsel  for  the  respondent, 
unless  you  decide  that  that  will  be  verboten,  that  you  say  that  is 
not  allowed.  There  will  be  no  discussions.  It  is  going  to  be  black 
and  white.  I  don't  think  you  can  do  that. 

On  the  other  hand,  let  me  say  that  if  you  followed  my  idea,  then 
you  wouldn't  be  doing  that  anyway,  in  my  view.  Because  the  Ethics 
Committee,  if  it  found  that  there  was  sufficient  probable  cause  or 
credible  evidence  for  a  higher  level  of  sanction  than  reprimand, 
you  would  send  it  to  the  new  ad  hoc  committee  and  they  would  be 
required  to  hold  a  hearing. 

Once  they  hold  that  hearing,  I  don't  think  there  is  much  you  can 
do  to  prevent  counsel  from  saying,  "My  client  would  prefer  to  be 
denounced  than  censured."  Interestingly  enough,  all  the  historians 
say  that  all  of  the  words  that  the  Ethics  Committee  has  used  in  the 
last  10  or  12  years  mean  the  same  thing.  Denouncement,  censure, 
mean  the  same  thing.  Rebuke  means  something  less,  and  in  one 
case  involving  Senator  Herman  Talmadge  there  was  another  for- 
mulation used. 

But  I  wouldn't  try  to  formulate  a  rule  to  prevent  what  for  all  in- 
tents and  purposes  is  negotiating  between  counsel  and  the  Commit- 
tee. But  you  wouldn't  be  involved  in  it,  under  my  formulation,  be- 
cause you  would  essentially  make  your  finding  and  you  would  send 
it  up. 

Chairman  Bryan.  Do  you  agree  with  the  premise  that  has  been 
argued  before  the  Commission  in  the  previous  hearing,  that  we 
ought  to  try  to  standardize  the  penalties  that  would  be  available  to 
us. 

Mr.  RuDMAN.  I  don't  have  a  problem  with  that.  In  the  first  place, 
that  would  cut  out  a  lot  of  the  plea  bargaining. 

Chairman  Bryan.  Yes. 

Mr.  RuDMAN.  I  don't  have  a  problem  with  that.  If  you  want  to 
simply  say — I  am  not  sure  you  can  do  that.  If  you  look  at  S.  Res. 
338,  it  only  talks,  as  I  recall,  about  censure,  and  it  talks  about  rep- 
rimand and  it  talks  about  expulsion. 

Chairman  Bryan.  Expulsion,  and  then  I  think  it  also  talks  about 
recommending  to  the  party  conference 

Mr.  RuDMAN.  Stripping  of  seniority,  so  there  are  no  interme- 
diates. But  sure,  if  you  want  to  formalize  it  and  the  Senate  wants 
to  pass  a  rule  saying  that  it  must  be  a  finding  of  A,  B,  C,  D,  or  E 
and  nothing  else  will  suffice,  I  don't  have  a  problem  with  that. 
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Chairman  Bryan.  It  strikes  me  that  that  might  eliminate  some 
of  this  negotiating  posture. 

Senator,  I  appreciate  your  comments.  Let  me  yield  now  to  Sena- 
tor Daschle,  who  was  next  in  order  of  arrival. 

Senator  Daschle.  Thank  you,  Mr.  Chairman.  I  thought  your 
questions  were  excellent,  and  I  would  like  to  follow  up  with  a 
couple  of  questions  of  my  own  in  some  of  the  lines  you  were  asking. 

Warren,  thank  you  for  your  insightful  answers  and  your  excel- 
lent testimony. 

I  guess  my  biggest  concern  stems  from  the  fact  that  the  Congress 
stands  in  the  eyes  of  the  American  people  with  such  low  credibil- 
ity. I  think  that  is  one  of  the  fundamental  issues  that  we  have  got 
to  contend  with.  It  is  reality.  It  is  not  going  to  go  away  until  we 
make  some  changes  and  respond  to  a  certain  extent  to  the  concerns 
expressed  by  so  many  people. 

I  had  someone  recently  come  up  to  me  and  say,  "The  way  you 
guys  handle  ethics  would  be  similar  to  a  group  of  doctors  weighing 
in  on  whether  or  not  one  of  their  own  was  guilty  or  innocent  of  a 
malpractice,  or  a  group  of  attorneys  weighing  solely  to  make  a  de- 
cision as  to  whether  or  not  an  attorney  is  out  of  line  with  a  given 
issue,"  and  challenged  me  to  come  up  with  why  it  is  that  Senators 
are  different. 

We  wouldn't  stand  for  doctors  or  laAvyers  or  insurance  agents  or 
any  others  forming  a  group  with  which  to  discipline  themselves 
and  accepting  that  as  the  sole  determinant  as  to  whether  or  not 
someone  is  appropriately  within  his  bounds,  but  we  have  come  to 
accept  that  because  of  what  we  view  to  be  the  mystery  or  some  of 
the  intrigue  that  occurs  here  that  only  we  understand.  So  I  would 
like  you,  if  you  could,  just  to  address  that  issue  a  little  bit  more. 

Mr.  RuDMAN.  I  don't  find  it  difficult  to  address  that.  I  mean,  I 
agree  with  everything  you  just  said.  I  mean,  I  don't  disagree  with  a 
word. 

But  the  problem  is  that  the  doctors  and  the  lawyers  and  the  ac- 
countants and  the  shoemakers  are  not  covered  by  the  United 
States  Constitution.  The  United  States  Constitution  says  you  shall 
do  it. 

I  have  serious  doubts,  even  with  the  Supreme  Court  case  and  the 
impeachment  procedure  that  we  use,  I  don't  think  that  necessarily 
would  validate  the  appointment  of  outside  people  to  make  a  recom- 
mendation to  the  Senate.  It  might,  because  they  couldn't  make  the 
decision.  The  decision  would  be  made  by  the  Senate. 

But  there  are  some  questions  there  in  my  mind.  It  is  not  clear 
constitutionally.  But  let's  assume  it  was  clear  constitutionally.  I 
happen  to  think  that  it  is  very  difficult  for  any  outside  group  to 
understand  what  holding  the  position  that  you  all  hold  and  I  held 
for  12  years  really  means,  in  terms  of  its  relationship  to  the  body 
and  to  each  other  and  to  what  you  do.  It  is  very  unique.  It  is  unlike 
anji;hing  else. 

And  I  think  if  there  was  ever  a  place  to  have  peer  group  review 
of  conduct,  this  is  the  place,  which  is  I  think  what  the  Founding 
Fathers  had  in  mind.  They  didn't  want  people  on  the  outside  judg- 
ing the  conduct  of  the  Congress. 

Now  having  said  that,  I  just  want  to  say  something  about  public 
perception.  Now  I  cannot  help  what  the  public  thinks  about  a  lot  of 
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things.  They  happen  to  be  wrong  about  a  great  many  things,  but  if 
that's  the  way  they  feel,  as  I  said  during  the  Iran-Contra  hearings 
to  Oliver  North,  the  American  people  have  the  constitutional  right 
to  be  wrong.  And  they  are  wrong  about  the  Ethics  Committee. 

Over  the  last  12  years — when  I  first  got  to  the  Senate,  the  Ethics 
Committee  had  the  Harrison  Williams  case  before  it.  It  acted  in  ex- 
emplary fashion.  I  don't  know  who  was  on  the  Committee  at  that 
time.  Maybe  Senator  Kassebaum  was.  I'm  not  sure.  But  I  do  recall 
that  Senator  Malcolm  Wallop  was  on  the  Committee;  I  recall  that 
Senator  Howard  Heflin,  I  believe,  was  on  that  Committee. 

That  Committee  took  a  very  difficult  case,  and  took  the  accused 
Senator  to  the  floor  of  the  United  States  Senate  for  hearings  to 
expel  him  from  the  Senate.  So  the  Committee  did,  I  think,  what  it 
should  have  done. 

Then  came  the  next  contested  case,  that  was  really  a  difficult 
case  in  my  mind,  the  Durenberger  case.  The  Committee  heard  that 
case,  a  difficult  case  involving  honoraria,  involving  the  sale  of 
books;  made  a  very  tough  decision  in  that  case;  took  the  Senator  to 
the  floor,  denounced  him;  sent  the  record  to  the  Justice  Depart- 
ment, which  resulted  in  an  indictment.  I  don't  like  to  talk  about  a 
present  Member,  but  I  think  it  is  important  to  point  out  that  the 
Committee  did  what  it  was  supposed  to  do. 

Then  came  the  Keating  case.  Now  I  cannot  help  it  if  the  Ameri- 
can people  believe  that  those  United  States  Senators  were  responsi- 
ble for  the  fall  of  the  S&L's,  because  they  probably  believe  that. 
They  weren't. 

As  we  went  through  that,  I  don't  think  one  member  of  that  Com- 
mittee really  felt  that  anyone  who  was  accused,  with  the  possible 
exception  of  Senator  Alan  Cranston,  had  done  anything  particular- 
ly extraordinary  except  maybe  some  bad  judgment  in  terms  of  the 
thing — that  they  were  bought  and  paid  for,  that  they  intervened, 
that  they  interfered.  We  didn't  think  that  at  all.  We  thought  they 
used  poor  judgment  and  we  said  so. 

Now  the  public  didn't  like  that.  The  public  won't  like  it  if  your 
independent  panel— then  they  will  say,  "Well,  these  guys  were 
picked  by  the  Senators  and  they  cut  a  deal."  I  mean,  cynicism 
cannot  be  dealt  with  if  it's  based  on  misinformation. 

If  the  American  people  want  to  believe  that  those  five  Senators 
were  corrupt,  the  only  way — I  said  in  interviews  to  the  press  after 
that — the  only  way  for  the  Senate  Ethics  Committee  of  the  United 
States  Senate  to  come  out  of  that  hearing  in  one  piece  was  to  have 
expelled  all  of  them.  Expel  them,  never  mind  censure,  expel  them. 
Because  the  American  people,  after  reading  press  reports  which 
were  erroneous,  distorted — in  many  cases  editorial  writers,  repeat- 
ing the  errors  their  reporters  had  made,  really  believed  that  these 
Senators  were  responsible. 

So  all  I  am  saying  to  you,  Senator  Daschle,  is  that  I  don't  think 
you  can  deal  with  that,  because  the  Congress  has  to  build  its  own 
reputation  in  a  variety  of  ways  and  then  all  else  will  fall  into 
place.  But  I  passionately  defend  what  the  Ethics  Committee  has 
done  over  the  years.  I  think  it  has  done  a  pretty  credible  job. 

Senator  Daschle.  Well,  I  am  not  challenging 

Mr.  RuDMAN.  Oh,  I  know  you're  not. 
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Senator  Daschle.  — the  Committee  or  the  record.  I  think  you  are 
right.  Obviously  there  are  times  when,  in  spite  of  perception,  we 
have  to  deal  with  reality.  And  frankly  I  haven't  made  up  my  own 
mind  in  this  area. 

I  also  wonder  about  the  reality  of  our  ability  to  stay  objective. 
You  have  had  to  deal  with,  as  you  said,  cases  where  personal 
friendships  were  involved,  cases  where  colleagues  that  you  had  to 
work  with  on  a  daily  basis — obviously  their  own  futures  were  at 
stake  here,  and  you  knew  them  personally.  You  probably  have 
been  to  their  homes.  You  have  been  out  to  their  States.  You  have 
done  a  lot. 

And  I  wonder  what  kind  of  a  scenario  you  have  in  ethics  investi- 
gations like  this,  played  out,  where  subjectivity  becomes  a  factor 
that  we  are  not  willing  to  contend  with,  we  don't  want  to  admit, 
but  clearly  is  a  part  of  this  process  that  undermines  ultimately 
what  the  Ethics  Committee  does? 

Mr.  RuDMAN.  I  can  only  tell  you  from  my  own  experience  in  de- 
liberations behind  closed  doors,  with  three  Democrats  and  three 
Republicans,  that  with  a  couple  of  minor  exceptions  where  I 
thought  people  were  allowing  their  own  personal  friendships  and 
views  to  maybe  influence  them  too  much — maybe  not  even  deliber- 
ately but  I  thought  certainly  subconsciously — that  when  the  Com- 
mittee had  a  clear-cut  case  of  a  violation  before  it,  the  Committee 
with  sadness  behind  those  closed  doors  said,  "This  is  serious,  we 
have  to  deal  with  it." 

Senator  Daschle.  But  you  qualified  it  as  a  clear-cut  case. 

Mr.  RuDMAN.  Right. 

Senator  Daschle.  What  about  those  areas  where  there  is  a  lot  of 
gray  area?  Did  you  qualify  that  for  a  reason?  Are  there  areas 
where  there  was  not  a  clear-cut  case,  where  these  personal  situa- 
tions really  became  a  factor? 

Mr.  RuDMAN.  The  Keating  case.  The  Keating  case  was  about  the 
foggiest,  grayest  thing  I  had  ever  seen.  I  had  been  Attorney  Gener- 
al for  years.  I  had  prosecuted  literally  hundreds  of  cases  as  a  pros- 
ecutor, never  seen  anjrthing  as  fuzzy  as  that  case,  and  yet  the 
public  had  decided  the  guillotine  at  dawn  on  the  Capitol  grounds. 
That  was  the  atmosphere  in  which  the  Ethics  Committee  was  oper- 
ating, you  know.  Capital  punishment  would  be  just  about  right, 
and  they  were  dead  wrong  about  it. 

I  am  writing  about  that.  You  will  all  read  about  it  sometime. 

[Laughter.] 

Senator  Daschle.  The  Rudman  book.  Do  you  think  you  would 
have  come  to  the  conclusions  you  had  in  the  Keating  CEise  without 
a  special  prosecutor? 

Mr.  Rudman.  Probably,  but  it  would  have  been  far  more  diffi- 
cult, more  time  consuming.  There  were  literally  hundreds  of  thou- 
sands of  documents  involved.  I  think  any  case  in  which  there  was  a 
paper  trail  like  that  one,  you  need  special  counsel. 

Senator  Daschle.  Let  me  ask  you 

Mr.  Rudman.  Some  cases — I  would  just  finish — you  don't  need 
special  counsel.  I  think  the  staff  is  a  very  good  staff,  and  you  all 
have  people  assigned  who  I  assume  you  pick  with  care.  They  are 
people  with  good  backgrounds.  The  staff  has  got  a  lot  of  capability, 
can  do  a  terrific  job  on  most  things. 
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But  when  you  get  into  a  case  that  has  enormous  amounts  of 
paper,  like  the  Durenberger  case  and  the  Keating  case,  you  need 
skilled  trial  counsel  who  are  used  to  trying  complex  cases.  It's  just 
a  requirement. 

Senator  Daschle.  Finally,  let  me  just  ask  you  about  your  views 
on  deadlines.  I  know  you  have  worked,  at  least  in  Iran-Contra,  with 
deadlines,  and  I  don't  know  whether  there  were  any  deadlines  in 
Ethics  Committee  deliberations  in  the  past.  What  is  your  view  of 
setting  deadlines? 

Mr.  RuDMAN.  I  think  it  is  a  very  bad  idea.  We  did  it  in  the  Keat- 
ing case  because  we  came  back,  as  you  may  recall,  the  Ethics  Com- 
mittee, and  held  public  hearings  leading  up  to  the  Christmas 
recess,  as  I  recall,  and  none  of  us  were  terribly  happy  about  that. 
We  had  set  a  deadline  for  so  many  days  of  hearings.  I  think  it  was 
a  mistake. 

Senator  Daschle.  Thank  you. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Bryan.  Thank  you  very  much.  Senator  Daschle. 

The  Ethics  Study  Commission  is  pleased  to  welcome  Senator 
Larry  Craig  to  our  membership,  and  delighted  to  hear  from  him 
next.  And  I  would  ask  my  colleagues,  we  have  all  been  pretty  loose 
with  the  time,  if  we  might  hold  this  round  of  questioning  to  seven 
or  eight  minutes  so  we  have  a  chance  to  hear  from  our  other  distin- 
guished panelists  and  they  get  an  opportunity  to  be  questioned  by 
each  of  us,  as  well. 

Senator  Craig? 

Senator  Craig.  Thank  you,  Mr.  Chairman. 

Warren,  it's  great  to  have  you  back  with  us.  Now  we're  on,  all 
right,  and  it  looks  like  we're  going  to  be  consumed  in  more  time, 
maybe. 

I  had,  in  conversation  with  you  prior  to  your  retirement,  heard 
you  speak  about  the  idea  of  division  or  bifurcation 

Mr.  RuDMAN.  Right,  right. 

Senator  Craig.  — but  at  that  time  you  were  speaking  of  an  out- 
side group,  as  I  recall. 

Mr.  RuDMAN.  No,  I  was  not. 

Senator  Craig.  You  were  not  at  that  time? 

Mr.  RuDMAN.  No,  no. 

Senator  Craig.  You  have  never  supported  an  outside  group? 

Mr.  RuDMAN.  I  never  have,  but  what  I  did  say  at  the  time  was,  to 
you,  that  I  was  starting  to  change  my  mind.  I  had  opposed  bifurca- 
tion. Howell  Heflin  and  I  had  had  extensive  conversations  about  it, 
and  I  had  generally  opposed  it. 

But  after  the  Keating  matter,  in  perspective,  as  some  time  went 
by,  I  thought  about  it.  I  was  writing  about  it,  keeping  some  journal 
notes  about  it,  and  I  came  to  the  conclusion  it  would  be  to  our  ad- 
vantage to  bifurcate.  And  what  my  testimony  suggests  today  is  bi- 
furcation with  a  Senate  panel. 

Senator  Craig.  Right.  Well,  that  was  the  point  I  was  coming  to. 
You  do  agree  with  bifurcation,  but  you  have  decided  that  it  needs 
to  stay  inside  the  U.S.  Senate. 

Mr.  RuDMAN.  I  believe  that,  but  on  the  other  hand  let  me  say 
that  I  know  that  one  of  your  very  eminent  witnesses  today,  who  is 
a  person  I  know  who  h£is  helped  the  Ethics  Committee,  disagrees 
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with  that.  I  don't  really  think  that  it  is  going  to  be  fatal  if  you  do  it 
that  way.  I  just  think  it  is  better  if  you  keep  it  in  the  Senate,  be- 
cause you  will  only  do  it  once  in  your  Senate  career.  It  is  a  special 
panel  that  I  am  talking  about. 

Senator  Craig.  React  to  this  comment,  then,  with  your  experi- 
ence: I  served  for  a  time  in  the  House,  on  the  House  ethics  panel, 
in  which — because  of  numbers  in  part,  numbers  of  Members,  but 
also  as  a  result  of  numbers  of  Members,  substantially  more  issues 
or  cases  or  proposed  allegations  or  allegations  being  brought,  and 
therefore  a  need  to  sift  more  thoroughly — but  there  was  a  much 
tighter  procedure  there  as  it  related  to  the  processing  of  cases  or 
examinations  than  I  think  there  has  probably  been  here. 

Mr.  RuDMAN.  I  have  suggested  change  in  my  testimony  of  that 
also. 

Senator  Craig.  Yes.  One  of  the  reactions  that  I  got  in  my  efforts 
over  there,  that  I  hold  pretty  close  to,  is  that  we  need  to  be  careful 
of  the  constitutional  side  of  the  argument  that  you  broach,  I  think 
very  well,  in  that  we  dare  not  get  caught  up  in  a  moment  in  time. 
By  that  I  mean  a  public  moment  in  time,  in  which  the  public  de- 
cides that  this  system  has  erred  in  the  whole  context  of  the  consti- 
tutional responsibility.  We  don't  serve  here  at  the  pleasure  of  the 
Senate.  We  serve  here  at  the  pleasure  of  the  constituency  of  each 
one  of  our  States. 

Let  me  ask  you  this  question,  then.  That  line  between  the  Consti- 
tution and  those  who  send  us  here,  and  our  right,  once  sent  to  form 
a  Congress,  and  that  Congress's  responsibility  to  discipline  itself, 
my  reaction  from  those  experiences  is  that  we  ought  to  take  our 
disciplinary  responsibility  seriously  but  it  does  need  to  remain 
inside  the  confines  of  the  body. 

Therefore,  if  that  is  true — and  I  believe  it  to  be  true — to  resolve 
this  public  perception  problem  that  sometimes  the  House  didn't  act 
responsibly  or  that  the  Senate  was  Teflon,  if  you  will,  above  or 
beyond  the  law  or  the  concern  of  the  citizenry,  that  the  procedure 
itself  needed  to  be  better  defined,  publicly  defined,  more  publicly 
defined;  and  that  the  process  itself,  beyond  the  findings  and  the 
necessary  internal  reaction  of  the  committee,  ought  to  become 
more  public  for  that  purpose,  but  only  in  those  final  moments,  so 
that  the  public  became  more  generally  aware  but  we  retained  the 
integrity  of  the  Constitution. 

Your  reaction? 

Mr.  RuDMAN.  Well,  I  answered  a  previous  question  of  the  Chair- 
man about  one  part  of  your  question.  I  believe  that,  generally 
speaking,  the  Ethics  Committee  ought  to  disclose  the  fact.  Unless  it 
is  just  generally  not  known,  it  is  a  private  complaint,  it  ought  to 
disclose  that  it  is  in  stage  one,  which  would  be  stage  one  and  stage 
ten  under  my  proposal.  It  would  be  one  stage.  It  would  be  a  prelim- 
inary inquiry.  It  would  be  done. 

At  the  end  of  it,  the  Committee  should  announce  its  results,  re- 
lease  its  report,  what  it  has  done.  If  it  goes  to  the  special  commit- 
tee under  my  formulation,  there  it  is.  Here  is  the  probable  cause 
that  has  been  found,  the  indictment,  if  you  will,  and  from  there  it 
becomes  like  any  other  hearing. 
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I  strongly  believe  that  because  of,  A,  the  Constitution  and,  B,  the 
special  nature  of  the  United  States  Senate — I  will  repeat  what  I 
said  earlier,  you  may  not  have  been  here 

Senator  Craig.  I  was  not. 

Mr.  RuDMAN.  — that  I  think  that  a  peer  group  like  this  cannot  be 
found,  and  this  is  a  group  that  ought  to  be  judged  by  its  peers. 

Senator  Craig.  Did  you  or  would  you  propose  a  special  procedure 
that  might  trigger  special  counsel,  or  is  that  just  the  cumulative 
burden  of  the  responsibility? 

Mr.  RuDMAN.  That  should  be  left  to  the  Committee.  Many  cases, 
you  don't  need  special  counsel;  some,  you  do.  It  also  depends  on 
how  many  cases  you  have  going  on  at  the  same  time. 

You  have  a  vote  now,  do  you?  If  you  want  me  to  remain,  I  would 
be  pleased  to.  It  is  your  choice. 

Senator  Craig.  Well,  I  am  through,  if  others  would  wish  to  ask 
questions  in  this  time  left. 

Mr.  Rudman.  I  would  be  very  happy. 

Senator  Craig.  Warren,  thank  you. 

Chairman  Bryan.  Thank  you  very  much.  Senator  Craig.  We  will 
next  turn  to  Senator  Lott. 

What  kind  of  time  do  we  have  left?  About  10  minutes.  Senator, 
why  don't  you  go  ahead  and  begin? 

Senator  Lott.  I  will  be  brief  and  right  to  the  point. 

Warren,  thank  you  for  being  here.  It  is  good  to  see  you  again, 
and  we  really  value  your  testimony  because  of  the  experience  you 
have. 

But  one  of  the  things  that  always  bothered  me,  and  I  discussed 
this  with  you,  and  maybe  Senator  Craig  here  could  comment  too,  I 
worry  about  the  trigger  mechanism.  What  is  the  mechanism  that 
begins  this  process  to  go  forward?  It  was  very  ambiguous.  Maybe 
you  have  already  addressed  this. 

I  always  felt  like  the  House  procedure,  while,  you  know,  a  little 
cumbersome,  at  least  some  definite  things  had  to  happen,  whereas 
the  Senate  Ethics  Committee  seems  to  proceed  sometimes  based  on 
a  newspaper  article. 

Do  you  think  that  is  sufficient,  or  could  we  have  a  tighter,  more 
understandable  trigger  that  would  serve  as  well? 

Mr.  Rudman.  I  did  answer  it,  and  the  way  I  answered  it  was  this 
way.  I  prefer  sworn  complaints.  That  is  required  in  most  cases.  We 
have  required  that;  we  have  asked  for  it.  But  the  hypothetical  I 
gave  you,  if  tomorrow  morning  the  New  York  Times,  the  Washing- 
ton Post,  the  Wall  Street  Journal  carried  front-page  stories,  based 
on  what  appear  to  be  reliable  sources,  of  gross,  outrageous  conduct 
by  a  Member  of  the  United  States  Senate  and  there  is  no  com- 
plaint, I  do  not  think  that  the  Ethics  Committee  can  ignore  that.  I 
think  it  has  to  proceed  and,  if  necessary,  try  to  get  a  sworn  com- 
plaint. It  has  that  obligation,  following  some  of  the  things  that  Sen- 
ator Daschle  said,  which  I  agree  with  completely. 

Now  I  know  that  makes  us  all  uncomfortable  but,  I  mean,  what 
do  you  do?  I  will  give  you  the  hypothetical.  The  press  comes  to  the 
chairman  and  says,  "Well,  now,  here  are  these  three  news  reports." 
We  have  no  complaint?  Hear  no  evil,  see  no  evil,  do  no  evil?  I 
mean,  that  wouldn't  last  very  long.  I  mean,  the  Leadership  would 
then  have  to  do  something. 
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I  mean,  the  Ethics  Committee  has  to  judge  each  circumstance  on 
its  own  merit,  and  if  you  have  outrageous  conduct  reported  in  the 
press,  you  are  going  to  have  to  look  at  it.  Chances  are,  as  in  the 
Keating  case  and  the  Durenberger  case,  that  is  how  it  started,  and 
we  had  sworn  complaints  in  very  short  order. 

Senator  Lott.  One  last  question,  and  if  you  have  already  an- 
swered this,  just  give  me  a  brief  response.  But  there  has  been  con- 
cern about  the  special  counsel's  role.  He  is  counsel  to  the  Commit- 
tee and,  in  effect,  prosecutor  also.  How  do  we  deal  with  that  prob- 
lem? 

Mr.  RuDMAN.  Under  my  formulation,  he  will  be  special  counsel 
to  the  Ethics  Committee,  and  if  you  find  probable  cause,  he  will  be 
prosecutor.  He  will  present  the  case  for  you  before  the  special 
panel,  just  like  the  House  Impeachment  Committee  appoints  man- 
agers, they  come  over  before  the  Senate  and  they  try  the  case.  In 
other  words,  the  Ethics  Committee  will  become  fact-finder  and 
prosecutor,  but  not  judge,  and  not  jury. 

Senator  Lott.  Thank  you,  Mr.  Chairman. 

Chairman  Bryan.  Thank  you  very  much.  Senator  Lott. 

Senator  Kassebaum? 

Senator  Kassebaum.  And  I  am  sorry  I  can't  come  back,  but  I  just 
want  to  ask,  because  of  your  suggestion  that  six  other  Senators 
would  be  appointed  to  the  ad  hoc 

Mr.  RuDMAN.  For  one  case. 

Senator  Kassebaum.  For  one  case? 

Mr.  RuDMAN.  Just  one  case. 

Senator  Kassebaum.  So  you  think  we  could  find  six  more  who 
would  do  just  one  case? 

Mr.  RuDMAN.  Not  only  do  I  think  you  can 

Senator  Kassebaum.  We  have  a  hard  time  getting  six. 

Mr.  RuDMAN.  I  would  say  under  that  circumstance  the  Members 
would  look  at  it  differently.  They  would  be  asked,  for  once  in  their 
Senate  careers,  to  come  forward  and  act  in  behalf  of  the  United 
States  Senate  as  a  judge.  I  would  find  it  very  difficult  that  people 
would  turn  that  down.  Nobody  turned  down  the  impeachment  as- 
signments. People  did  what  they  were  asked  to  do.  I  served  on  two 
of  them.  I  believe  several  members  of  this  panel  served  on  one  or 
two  of  those  impeachment  committees. 

No,  I  think  it  is  the  best  possible  solution  because  of  all  of  the 
issues  we  have  here,  and  I  think  it  is  fair  to  the  Ethics  Committee. 

Senator  Kassebaum.  Thank  you. 

Chairman  Bryan.  Senator,  we  are  profoundly  grateful.  We  are 
going  to  have  to  leave  and  exercise  another  constitutional  responsi- 
bility that  is  imposed  upon  us,  that  is  much  more  pleasant  to  un- 
dertake. 

This  committee  will  stand  in  recess  for  10  minutes,  and  then  we 
will  hear  our  distinguished  panel. 

Mr.  RuDMAN.  Mr.  Chairman,  if  I  can  help  you  as  you  are  deliber- 
ating with  anjrthing  else,  I  would  be  more  than  pleased. 

Chairman  Bryan.  Warren,  we  appreciate  it  very  much.  Thank 
you  so  much. 

We  will  stand  in  recess. 

[Recess.] 
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Chairman  Bryan.  The  Commission's  hearing  will  reconvene,  and 
we  will  now  be  pleased  to  hear  from  our  distinguished  panel. 

First,  we  have  with  us  Professor  Dennis  F.  Thompson,  who  is  the 
director  of  The  Program  in  Ethics  and  Professions,  and  the  Alfred 
North  Whitehead  Professor  of  Political  Philosophy  at  Harvard  Uni- 
versity. 

Joining  Mr.  Thompson  is  Mr.  Norman  Ornstein,  Resident  Schol- 
ar and  Political  Analyst  of  the  American  Enterprise  Institute  for 
Public  Policy  Research. 

Both  of  these  able  and  thoughtful  panelists  have  contributed 
their  thoughts  in  writing  on  previous  occasions  on  this  issue,  and 
this  Commission  and  this  chairman  is  particularly  grateful  for 
their  appearance  here  today. 

Mr.  Thompson,  let  us  first  begin  with  you.  And  so  that  we  might 
maximize  the  time  of  colloquy  with  our  colleagues,  we  will  make 
your  full  text  part  of  the  record  and  ask  you,  if  you  can,  to  confine 
your  comments  to  about  10  minutes.  That  way,  we  can  get  into  the 
questions  and  answers  and  I  don't  have  to  abbreviate  the  time  allo- 
cated to  Senator  Craig,  as  we  did  with  respect  to  the  other  panel. 

So  welcome  to  the  Commission  hearing,  Mr.  Thompson. 

STATEMENT  OF  DENNIS  F.  THOMPSON 

Mr.  Thompson.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  to 
have  an  opportunity  to  comment  on  some  of  these  important  ques- 
tions that  you  are  considering.  I  thank  you  and  your  colleagues  for 
inviting  me. 

I  have,  as  you  noted,  testified  previously  on  some  of  these  ques- 
tions, as  long  ago  as  1980,  and  as  recently  as  last  February,  so  I 
will  try  to  avoid  repeating  all  the  arguments  that  I  have  given  over 
that  period.  As  hard  as  it  is  for  me  to  believe,  there  may  be  other 
reasons  that  the  Senate  has  not  completely  accepted  my  recom- 
mendations, besides  the  fact  that  you  haven't  heard  them  often 
enough. 

So  I  will  just — I  have,  as  you  also  noted,  submitted  a  much 
longer  statement  for  this  Commission,  and  so  I  can,  I  think,  keep 
my  remarks  to  10  minutes. 

I  will  begin,  then,  with  the  most  controversial  suggestion  that  I 
have  made — I  am  not  the  only  one  who  has  made  it —  which  is  to 
establish  a  relatively  independent  body  that  would  supplement  and 
partially  replace  the  functions  of  the  Ethics  Committee.  I  am 
aware  that  this  idea  has  not  yet  won  universal  acceptance,  but  it 
has  more  supporters  even  in  Congress  today  than  it  did  when  we 
first  talked  about  it  back  in  1980. 

Members  in  both  houses  have  proposed  resolutions,  I  think  at 
last  count  there  were  five,  that  would  enact  some  version  of  that 
proposal.  That  is  progress.  Zero  to  five  is  a  five-fold  increase.  Also, 
there  is  a  growing  movement  in  the  states.  At  least  22  state  legisla- 
tures now  have  independent  ethics  commissions. 

The  advantages  of  delegating  some  authority  to  a  relatively  inde- 
pendent body  are  considerable.  A  body  like  that  would  be  likely  to 
reach  more  objective  judgments  and,  equally  important,  be  per- 
ceived as  doing  so.  Second,  independent  judges  are  more  likely  to 
treat  Members  equally,  I  think,  respecting  their  rights  without 
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regard  to  personal  or  political  loyalties.  And,  third,  the  more  ethics 
work  that  an  outside  body  does,  the  more  time  Members  have  for 
legislative  work. 

Let  me  describe  a  two-phase  process  that  might  achieve  some  of 
these  advantages.  First,  the  idea  is  that  an  ethics  commission,  con- 
sisting of  say  seven  distinguished  citizens  with  extensive  knowledge 
of  Congress,  would  investigate  charges  against  Members  to  deter- 
mine whether  there  is  substantial  credible  evidence  that  a  viola- 
tion of  the  Senate's  ethics  rules  has  occurred.  The  membership 
would  be  appointed  by  the  Leadership  of  the  Senate. 

I  would  limit  the  number  of  former  Members  who  would  serve.  I 
wouldn't  make  it,  as  some  of  the  proposals  have  been,  to  have  it 
only  or  mainly  former  Members.  It  seems  to  me  it  is  important  to 
keep  this  part  of  the  process  as  independent  as  possible,  primarily 
for  reasons  of  public  confidence  that  were  discussed  before  the 
recess.  I  have  described  the  composition  and  procedures  that  I 
would  suggest  for  this  in  more  detail  in  the  prepared  statement. 

On  this  scheme,  the  composition  of  the  Ethics  Committee, 'after 
the  Ethics  Commission,  would  remain  pretty  much  the  same  as  it 
is  now,  but  its  functions  would  be  reduced.  It  would  hear  and 
decide  cases  only  after  the  ethics  commission  had  determined  that 
sufficient  credible  evidence  established  that  a  violation  had  oc- 
curred. And  then  the  Ethics  Committee  would  make  a  final  judg- 
ment itself  on  certain  charges,  or  where  necessary  make  a  recom- 
mendation to  the  full  Senate. 

Now,  if  the  work  of  the  ethics  commission  and  its  reports  were 
thorough  and  fair,  as  I  would  expect  them  to  be,  the  Ethics  Com- 
mittee's task  would  be  a  lot  simpler  than  it  is  now.  It  is  likely  that 
many  of  the  cases  could  be  settled  without  any  hearing,  and  those 
that  could  not,  the  hearings  would  be  shorter.  Now  it  is  true  if  the 
Ethics  Committee  disagreed  with  the  Commission's  findings,  the 
Committee  would  be  forced,  or  might  feel  that  it  would  be  forced, 
to  conduct  further  hearings  itself,  but  even  those  would  not  be 
likely  any  longer  than  those  in  the  current  system,  and  they  would 
be  less  frequent. 

If  you  followed  this,  simplifying  the  job  of  the  Ethics  Committee 
would  make  less  pressing  many  of  the  questions  that  have  been 
raised  about  the  composition  of  the  Committee  here.  There  would 
be  no  need  to  expand  the  number  of  Members.  More  senior  Mem- 
bers might  be  persuaded  to  serve.  Rotating  terms,  which  would 
reduce  continuity,  would  be  less  necessary.  There  would  be  no  prob- 
lems resulting  about  the  status  of  non-members  on  a  Senate  com- 
mittee, and  there  would  be  less  need  for  the  appointment  of  a  spe- 
cial counsel. 

But  you  might  say  this  proposal  could  ease  the  problems  of  the 
Ethics  Committee  while  creating  some  greater  ones  with  this  new 
creature,  the  Ethics  Commission.  I  tried  to  address  some  of  the  ob- 
jections in  my  prepared  statement.  Let  me  just  mention  two  here. 

It  will  be  said — it  was  said  by  Senator  Rudman  in  the  earlier  ses- 
sion— that  members  of  the  ethics  commission  that  I  am  proposing 
are  not  likely  to  know  as  much  about  the  Senate  and  about  its  cus- 
tomary practices,  and  therefore  not  likely  to  appreciate  sufficiently 
the    pressures    under   which    Members   work.    Knowledge    of  the 
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Senate  of  that  sort  seems  to  me  to  be  a  very  important  require- 
ment, but  so  are  the  qualities  of  independence  and  objectivity. 

I  am  not  persuaded  that  the  ethics  commission  members  could 
not  learn  what  they  need  to  know  about  the  Senate.  Those  who 
doubt  that  never  give,  as  far  as  I  have  seen,  any  plausible  specific 
example  of  knowledge  about  the  Senate  that  could  not  be  conveyed 
to  some  non-members.  As  you  yourself,  Mr.  Chairman,  have  noted, 
the  experience  of  state  governments  suggests  that  well-chosen  citi- 
zens are  capable  of  conscientious  regulation  of  public  affairs,  and 
presumably  are  capable  of  understanding  and  sympathizing  with 
the  difficulties  that  legislators  face. 

Another  objection  is  that  members  of  the  ethics  commission 
would  not  be  accountable  in  the  way  that  Senators  are.  I  doubt  in 
fact  that  the  electoral  effects  of  service  on  the  Senate  Ethics  Com- 
mittee are  great,  whether  the  service  is  bad  or  good.  You  won't  get 
much  credit  for  what  you  do.  You  might  get  some  blame,  but  not  as 
much  as  for  other  things. 

If  members  of  the  ethics  commission  had  the  kind  of  independ- 
ence that  I  am  assuming  they  will  have,  they  will  be  able  to  take 
public  opinion  into  account,  when  it  is  appropriate  to  do  so.  In  any 
case,  the  Senate  would  still  have  the  final  authority  over  the  mem- 
bership, the  budget,  the  staff,  and  the  actions  of  the  ethics  commis- 
sion. I  addressed  in  earlier  testimony  the  constitutional  problems, 
which  I  think  are  worth  taking  seriously,  but  are  not  a  bar  to  es- 
tablishing such  a  commission. 

Let  me  turn  now  more  briefly  to  the  particular  procedural  issues 
you  asked  us  to  address,  Mr.  Chairman. 

First,  whether  or  not  you  adopt  this  ethics  commission — ethics 
committee  structure  that  I  have  just  described,  I  think  that  in  any 
ethics  process  the  function  of  investigation  should  be  separated 
from  the  function  of  adjudication.  Compared  to  the  current  system, 
this  two-step  process  would  offer  fewer  opportunities  for  unneces- 
sary delay  and  duplication,  and  create  less  confusion  about  the 
meaning  of  the  findings  at  each  stage.  So  I  am  in  agreement  with 
what  now  is  a  growing  consensus  on  this  subject,  although  the 
term  "bifurcation"  is  a  misleading  way  of  describing  it.  I  call  it 
simply  a  two-step  process. 

Aiiother  issue  that  has  been  raised  is  whether  the  Ethics  Com- 
mittee should  adopt  a  statute  of  limitations.  I  would  not  favor  such 
a  change.  A  statute  of  limitations  would  possibly  preclude  action 
against  some  offenses  that  could  seriously  harm  the  Senate,  indeed 
would  further  undermine  public  confidence.  It  would  also,  inciden- 
tally, deny  Members  the  opportunity  to  vindicate  themselves, 
should  old  charges  be  raised  and  become  a  serious  matter. 

A  number  of  the  questions  you  raised,  Mr.  Chairman,  could  be 
conveniently  grouped  under  the  heading  of  rights  of  members.  In 
my  prepared  statement,  I  discuss  the  issue  of  time  limits,  which  I 
am  basically  against,  and  procedural  rights  for  the  Members, 
which  I  am  basically  in  favor  of. 

Here  just  let  me  emphasize  some  of  the  doubts  I  have  about  an 
issue  that  does  affect  Members.  It  goes  under  the  rubric  of  codifica- 
tion. Some  people  have  suggested  that  the  Senate  should  make  its 
rules  more  specific,  more  like  the  House,  or  get  rid  of,  abandon 
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broad  standards  like  the  one  prohibiting  improper  conduct  which 
may  reflect  upon  the  Senate. 

The  dangers  of  that  kind  of  broad  standard  are  fairly  obvious. 
They  seem,  that  sort  of  standard  seems  to  subject  Members  to 
something  like  an  ex  post  facto  law.  It  also  invites  politically  moti- 
vated charges.  Still,  I  think  that  this  broader  authority  is  impor- 
tant and  should  be  retained.  I  think  so  because  no  code  can  capture 
the  full  range,  in  the  changing  circumstances  of  political  life,  the 
full  range  of  conduct  that  could  damage  the  institution. 

Another  advantage,  by  the  way,  of  a  broader  standard,  almost 
seemingly  paradoxically  it  gives  fewer  charges  immediate  legitima- 
cy. To  be  credible,  a  charge  made  under  a  broad  standard  of  this 
kind  has  to  appeal  to  some  distinct  sense  that  the  conduct  in  ques- 
tion violates  some  widely  shared  principle,  moral  principle,  not  just 
simply  a  rule  of  the  Senate.  So  there  is  a  kind  of  irony  here.  The 
broader  standard,  though  it  may  invite  more  complaints,  it  gives 
legitimacy  to  fewer  of  them  just  by  virtue  of  their  being  made. 

Although  I  am  skeptical  about  greater  specificity,  codification  in 
that  sense,  I  am  very  much  in  favor  of  something  that  you,  Mr. 
Chairman,  and  others  have  said  that  this  committee  may  do.  That 
is  a  more  systematic  statement  of  the  standards,  whether  they  are 
specific  or  broad.  In  their  current  form,  the  standards  and  the  in- 
terpretive rulings  are  neither  Member-friendly  nor  citizen-friendly. 

A  readable  manual  with  some  commentary  and  some  examples 
would  be  of  great  benefit,  and  I  would  also  advocate,  as  Senator 
Paul  Sarbanes  did  in  the  hearings  in  February,  educational  pro- 
grams for  Members,  staff,  lobbyists,  and  perhaps  even  the  press. 
Ethics  education  seems  to  me  to  be  critical,  especially  critical  be- 
cause one  of  the  goals  of  what  you  are  trying  to  do  in  ethics  en- 
forcement is  not  to  punish  people,  but  to  prevent  these  things  from 
happening. 

I  favor  several  other  procedural  changes  because  I  think  they 
would  enhance  public  confidence  in  the  process  without  reducing 
fairness  to  Members,  which  I  agree  is  a  very  important  criterion.  I 
have  made  several  suggestions  that  would  require  more  public  re- 
ports. I  also  argued  for  a  rule  that  would  prohibit  Members  from 
having  any  ex  parte  communications  about  a  case  with  a  Senator 
who  is  under  investigation. 

And  on  the  question  of  sanctions,  I  also  made  some  proposals 
there,  but  for  the  sake  of  time  I  think  I  will  let  those  suggestions 
made  there  serve,  unless  you  or  your  colleague,  Senator  Craig,  wish 
to  ask  about  them. 

Let  me  just  then  conclude,  a  brief  comment. 

Reforming  ethics  procedures  often  seems,  and  indeed  often  is,  te- 
dious and  sanctimonious  at  the  same  time,  but  I  think  no  legisla- 
tive business  is  more  essential,  since  a  good  ethics  process  is  a  pre- 
requisite for  a  good  legislative  process.  I  join  in  the  praise  of  those 
public  servants  who,  like  the  members  of  this  Ethics  Study  Com- 
mission, are  willing  to  do  the  often  thankless  work  that  is  neces- 
sary to  improve  the  ethics  of  public  life. 

[The  prepared  statement  of  Mr.  Thompson  follows:] 
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It  is  a  privilege,  Mr.  Chairman,  to  have  an  opportunity  to  comment  on  the  im- 
portant questions  that  this  Commission  is  considering,  and  I  thank  you  and  your 
colleagues  for  inviting  me.  I  have  testified  previously  on  some  of  these  ques- 
tions, as  long  ago  as  1980,  and  as  recently  as  last  February.  I  am  making  avail- 
able to  the  Committee  a  copy  of  my  testimony  to  the  Joint  Committee  on  the 
Organization  of  Congress,  which  bears  directly  on  some  of  the  questions  you 
are  considering  here.' 

By  way  of  introduction,  I  should  briefly  state  what  I  regard  as  the  chief  pur- 
poses of  legislative  ethics.  The  first  is  to  protect  the  integrity  of  legislative 
judgment.  Ethics  rules,  if  reasonably  drafted  and  reliably  enforced,  increase  the 
likelihood  that  legislators  will  make  decisions  and  laws  on  the  basis  of  the  mer- 
its of  issues,  rather  than  on  the  basis  of  factors,  such  as  personal  gain,  that 
should  be  irrelevant. 

The  second  purpose  is  to  maintain  the  confidence  of  citizens  in  the  legislative 
process.  Ethics  rules  give  citizens  greater  assurance  that  officials  are  making 
decisions  and  policies  on  the  merits.  If  citizens  have  such  assurance,  they  are 
less  likely  to  raise  questions  about  the  motives  of  legislators,  and  are  more 
likely  themselves  to  concentrate  on  the  merits  of  the  legislation.  When  ethics 
are  in  disorder,  or  when  citizens  reasonably  believe  they  are,  we  should  not  be 
surprised  that  disputes  about  ethics  drive  out  discussion  about  policies. 

These  purposes,  it  is  important  to  remember,  cannot  not  be  fulfilled  simply  by 
relying  on  the  electoral  process.  Voters  can  only  vote  for  or  against  their  own 
Senators.  But  because  they  have  a  legitimate  interest  in  the  integrity  of  the  Sen- 
ate as  a  whole,  they  are  entitled  to  expect  that  every  Senator  observe  basic  ethi- 
cal standards.  The  Ethics  Committee  or  its  equivalent,  is  the  instrument  that 
helps  fulfill  this  expectation.  It  also  helps  ensure  that  citizens  receive  the  full 
and  accurate  information  that  they  need  to  make  judgments  about  the  ethics  of 
their  own  representatives. 

In  light  of  the  purposes  of  legislative  ethics,  we  can  identify  several  require- 
ments that  any  process  of  ethics  regulation  should  satisfy.  The  process  should 
maximize  the  likelihood  that  (a)  the  findings  and  decisions  are  accurate;  (b)  the 
procedures  are  fair,  and  (c)  the  process  is  efficient;  and  equally  important  that 
reasonable  citizens  believe  (a),  (b),  and  (c). 

Accuracy  is  more  likely  to  the  extent  that  the  members  of  the  Ethics  Committee 
(or  whoever  acts  as  judge)  are  independent  and  knowledgeable  about  the  case 
and  about  the  legislature.   (These  two  qualities — independence  and  knowl- 
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edge — do  not  necessarily  go  together;  a  process  that  provides  more  indepen- 
dence may  sacrifice  knowledge,  and  vice  versa.) 

Fairness  is  not  just  matter  of  respecting  the  rights  of  accused  members,  but  also 
the  rights  of  others  who  may  be  involved  in  the  proceedings.  Furthermore,  fair 
procedures  (such  as  clear  and  consistently  enforced  rules)  reduce  the  chances 
that  fear  of  false  charges  will  inhibit  members  in  the  performance  of  their  le- 
gitimate legislative  responsibilities. 

Efficiency  is  not  simply  a  matter  of  saving  time  and  money.  The  more  time 
members  spend  on  dealing  with  ethics  charges,  the  less  time  they  have  for  their 
other  legislative  responsibilities. 

Finally,  a  process  may  satisfy  all  three  of  these  requirements,  but  citizens  may 
not  have  good  reason  to  believe  that  it  does.  The  process  must  be  designed  in  a 
way  to  sustain  public  confidence.  It  is  therefore  not  necessarily  a  criticism  of 
the  objectivity  or  honesty  of  those  who  manage  the  current  process  to  call  for 
changes  that  might  increase  public  confidence. 

I  turn  now  to  the  topics  that  you  have  asked  witnesses  to  address,  Mr.  Chair- 
man. I  follow  the  outline  you  provided,  dealing  first  with  the  composition  of  the 
Ethics  Committee  (and  the  Commission  I  will  propose),  then  some  issues  con- 
cerning the  procedures  that  these  bodies  should  use,  and  finally  the  kinds  of 
sanctions  they  impose. 

I.  Composition 

I  begin  with  the  most  controversial  proposal,  which  is  to  establish  a  relatively 
independent  body  that  would  supplement  and  partially  replace  the  functions  of 
the  Ethics  Committee.  I  am  aware  that  this  idea  has  not  yet  won  universal  ac- 
ceptance here.  But  it  has  more  supporters  in  Congress  today  than  it  did  when  I 
proposed  it  in  1980.  Members  in  both  houses  have  introduced  resolutions  (at 
last  count,  five)  which  would  enact  some  version  of  this  proposal. ^  That  is 
progress:  from  zero  to  five,  a  fivefold  increase.  Even  if  you  are  not  prepared  to 
adopt  some  version  of  this  proposal  at  this  time,  I  urge  you  to  give  it  serious 
consideration  since  the  arguments  for  and  against  it  have  a  bearing  on  other 
changes  you  will  be  making  in  the  process. 

At  least  22  state  legislatures  now  have  independent  ethics  commissions,  many 
of  which  effectively  regulate  conduct  of  legislators,  as  well  as  campaign  prac- 
tices and  lobbyists. 3  Several  city  councils  have  set  up  similar  commissions. 
During  the  hearings  last  February  on  the  Reform  of  Congressional  Disciplinary 
Procedures  before  the  Joint  Committee,  most  of  the  expert  witnesses  said  they 
favored  an  outside  body  or  at  least  some  outside  participation  in  the  Congres- 
sional ethics  process;  several  said  that  they  had  opposed  this  idea  in  the  past  but 
now  thought  it  desirable  or  at  least  inevitable.  In  fairness,  however,  I  should 
note  that  some  of  those  who  have  been  most  closely  involved  with  the  process 
in  the  past  are  opposed  to  any  outside  participants.  In  particular,  I  take  seri- 
ously the  concerns  powerfully  expressed  by  former  Special  Counsel  Robert  S. 
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Bennett  in  his  testimony  to  this  Commission,  especially  since  I  agree  with 
virtually  all  of  his  other  recommendations. 

The  advantages  of  delegating  some  authority  to  a  relatively  independent  body 
are  considerable.  First,  such  a  body  would  be  likely  to  reach  more  objective 
judgments,  and  even  more  important  be  perceived  as  doing  so.  As  the  Majority 
Leader  and  the  Minority  leader  said  when  they  established  this  Study  Commis- 
sion, "there  is  an  inherent  difficulty  in  the  current  system  of  Senators  judging 
their  colleagues.'"*  This  inherent  conflict  of  interest  runs  against  a  fundamental 
principle  in  our  constitution — that  no  one  should  be  a  judge  in  one's  own  cause 
(and  that  includes  institutions  as  well  as  individuals).  Second,  independent 
judges  are  more  likely  to  treat  members  equally,  respecting  their  rights  without 
regard  to  political  or  p)ersonal  loyalties.  Third,  the  more  ethics  work  that  an 
outside  body  does,  the  more  time  members  have  for  legislative  work. 

There  are  of  course  many  different  ways  of  involving  nonmembers  in  the  pro- 
cess, and  some  are  more  likely  than  others  to  achieve  the  advantages  I  men- 
tioned above.  Some  may  even  be  less  advantageous  than  the  present  system.  In 
general,  the  better  methods  keep  the  roles  of  the  members  and  norunembers 
separate.  Let  me  describe  one  such  method,  which  assumes  a  two-step  process 
of  investigation  and  adjudication.  (The  two-step  feature  is  also  part  of  other, 
quite  different  proposals,  including  some  that  exclude  nonmembers.) 

The  Ethics  Commission 

An  Ethics  Commission  would  investigate  charges  against  members  to  determine 
whether  there  is  substantial,  credible  evidence  that  a  violation  of  the  Senate's 
ethics  rules  has  occurred.  The  Commission's  proceedings  would  not  normally 
be  public,  but  it  would  publicly  report  its  findings  to  the  Ethics  Committee. 

The  Commission  would  consist  of  seven  distinguished  citizens  with  knowledge 
of  legislative  ethics  and  Congressional  practice.  Three  would  be  appointed  by 
the  majority  leader  and  three  by  the  minority  leader  of  the  Senate,  and  the  sev- 
enth (who  would  serve  as  chair)  would  be  chosen  by  the  leadership  from  a  list 
of  three  proposed  by  the  Ethics  Committee.  The  Commission  members  would 
serve  six-year,  staggered  terms.  No  current  Senators,  family  or  business  associ- 
ates of  Senators,  lobbyists  or  others  with  close  connections  to  the  Senate  could 
serve. 

The  number  of  former  members  who  might  serve  should  probably  be  limited 
(perhaps  to  a  maximum  of  two).  The  reason  is  that  the  nimiber  of  former  mem- 
bers who  would  meet  criteria  set  out  above  and  who  would  be  willing  to  serve 
is  probably  small.  Moreover,  it  would  not  require  more  than  one  or  two  mem- 
bers to  make  sure  that  the  Commission  is  adequately  informed  about  the  cus- 
toms and  practices  of  the  Senate  and  political  life  generally.  Finally,  it  is  im- 
portant to  keep  this  part  of  the  process  as  independent  as  f>ossible — primarily, 
for  reasons  of  public  confidence.  Furthermore,  the  more  independent  the  Com- 
mission is,  the  more  acceptable  the  confidentiality  of  the  proceedings  is  likely 
to  be  (which  would  make  the  proceedings  both  fairer  and  more  expeditious). 
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In  addition  to  investigating  cases,  the  Commission  would  also  take  over  the  ad- 
visory and  educational  functions  now  exercised  by  the  Ethics  Committee.  The 
Commission's  staff  would  operate  more  like  a  congressional  service,  such  as 
the  CBO,  under  the  supervision  of  the  Commission.  Ideally,  the  Commission 
and  the  staff  would  serve  both  houses,  but  most  of  its  advantages  could  be  se- 
cured even  if  only  the  Senate  created  such  a  body. 

The  Ethics  Committee 

Under  this  proposal,  the  composition  of  the  Ethics  Committee  would  remain  the 
same  as  it  is  at  present,  but  its  functions  would  be  significantly  reduced.  It 
would  hear  and  decide  cases  only  after  the  Commission  had  determined  that  suf- 
ficient, credible  evidence  established  that  a  violation  had  occurred,  and  the 
Committee  would  then  make  a  final  judgment  or  a  recommendation  to  the  full 
Senate.  If  the  work  of  the  Commission  and  its  report  were  as  through  and  fair 
as  it  should  be,  the  Committee's  task  would  be  much  simpler  than  it  is  now.  It 
is  likely  that  many  of  the  cases  could  be  settled  without  any  hearings,  and  in 
those  that  could  not,  the  hearings  would  probably  be  much  shorter.  It  is  true 
that  in  cases  in  which  the  Committee  disagreed  with  a  Commission's  finding, 
the  Committee  may  feel  forced  to  conduct  extensive  hearings  itself,  but  even 
these  are  not  likely  to  be  any  longer  than  in  the  present  system,  or  than  in  those 
in  any  of  the  proposed  systems,  and  on  this  plan  they  would  be  less  frequent. 
The  Committee  would  still  of  course  act  on  changes  in  the  standards,  though  the 
recommendations  could  come  from  the  Commission  and  its  staff. 

Sin^jlifying  the  tasks  of  the  Ethics  Committee  in  this  way  would  make  less 
pressing  many  of  the  questions  that  you  have  raised  about  the  composition  of 
the  Committee.  There  would  be  no  need  to  expand  the  number  of  members, 
more  senior  members  might  be  persuaded  to  serve,  rotating  terms  (which  would 
reduce  continuity)  would  be  less  necessary,  and  there  would  be  no  problems  re- 
sulting from  the  status  of  nonmembers  on  a  Senate  committee. 

Objections 

But  does  this  proposal  ease  the  problems  of  the  Ethics  Committee  only  to  create 
greater  problems  for  the  new  Commission?  Several  objections  might  be  raised. 
First,  the  members  of  the  Commission  are  not  likely  to  know  as  much  about  the 
Senate  and  its  customary  practices  and  are  not  likely  to  appreciate  the  pressures 
under  which  members  work.  It  is  true  that  the  membership  of  the  Commission 
favors  the  values  of  independence  and  objectivity  over  the  values  of  knowledge 
and  sympathy.  However,  there  is  no  reason  that  the  Commission  members 
could  not  learn  what  they  need  to  know.  I  have  been  struck  by  the  fact  that  no 
one,  in  any  testimony  or  writing  I  have  seen,  has  ever  provided  a  specific  ex- 
ample of  knowledge  about  the  Senate  that  could  not  be  conveyed  to  at  least 
some  nonmembers.  Another  point  worth  remembering  is  that  to  the  extent  that 
no  one  but  insiders  can  truly  understand  the  customs  and  practices  of  the  Sen- 
ate, one  of  the  two  main  purposes  of  legislative  ethics — public  confi- 
dence— cannot  be  satisfied.  Legislators  could  not  be  held  accountable  for  ethics 
of  the  institution  as  a  whole. 


195 


A  second  objection  is  that  members  of  the  Commission  would  not  be  account- 
able in  the  way  that  Senators  are,  and  therefore  would  be  less  likely  to  make 
sure  that  any  decision  they  make  can  withstand  public  scrutiny.  This  would  be 
more  troublesome  if  the  Commission  were  made  up  of  former  Senators,  or  oth- 
ers with  close  ties  to  the  Senate.  Then  the  Commission  might  seem  to  be  just  a 
device  for  letting  those  with  nothing  to  lose,  electorally  speaking,  take  the  po- 
litical heat.  But  if  the  members  of  the  Commission  have  the  character  and  inde- 
pendence I  am  assimiing,  the  absence  of  electoral  accountability  would  allow 
them  to  take  public  opinion  into  account  to  the  extent  that  it  is  well-informed 
and  reasonable,  and  to  avoid  responding  to  political  pressures  created  by  special 
interests  or  irresponsible  press.  In  any  case,  for  sitting  members  the  electoral 
effects  of  service  on  the  Ethics  Committee — good  or  bad — seem  to  be  negligible 
and  if  not  nil. 

Finally,  it  is  sometimes  said  that  assigning  any  significant  part  of  the  ethics 
process  to  outsiders  would  be  an  abdication  of  Congressional  responsibility. 
The  explicit  constitutional  provision  granting  Congress  the  authority  to  deter- 
mine rules  and  punish  members  (Article  I,  Section  5)  implies  that  only  members 
should  discipline  other  members  for  ethics  violations.  It  is  important  that 
Congress  keep  control  and  have  final  authority  for  disciplining  its  own  mem- 
bers. That  is  why  the  Commission  I  am  proposing  would  have  not  have  any  fi- 
nal authority,  and  its  membership,  budget,  and  the  standards  that  it  enforces 
would  all  be  under  the  control  of  the  Senate. 

The  logic  of  the  proposal  to  establish  a  Commission  is  very  much  in  the  spirit 
of  other  principles  inherent  in  the  constitution  and  characteristic  good  govern- 
ment. As  I  suggested  earlier,  it  is  a  constitutional  principle  that  seeks  to  sepa- 
rate as  far  as  possible  the  judges  and  parties  to  a  cause.  If  the  Senate  delegated 
some  authority  to  a  Commission  such  as  I  am  suggesting,  it  would  not  be  abdi- 
cating its  responsibility,  but  fulfilling  it.  The  Senate  would  be  demonstrating 
confidence  in  its  members  by  entrusting  part  of  the  process  of  enforcing  ethics 
to  citizens  who  would  not  be  in  any  way  judges  in  their  own  cause. 


II.  Procedures 

In  commenting  on  the  procedural  issues  that  you  and  others  have  raised,  Mr. 
Chairman,  I  shall  suggest  how  the  two-part  structure  I  just  outlined  would 
lessen  some  of  the  difficulties  in  the  current  process.  However,  much  of  what  I 
have  to  say  is  relevant  to  other  structures,  including  those  close  to  the  present 
one,  in  which  only  members  participate  in  every  phase  of  the  process. 

A  Two-Step  Process 

As  I  have  already  indicated,  the  function  of  investigation  should  be  separated 
from  the  function  of  adjudication.  The  former  should  also  include  the  power  to 
make  a  preliminary  finding  (for  example,  whether  there  is  substantial  credible 
evidence  that  a  violation  of  the  standards  has  occurred).  My  proposal  would  as- 
sign the  investigatory  role  to  a  Commission  composed  of  nonmembers.  But 
even  if  no  other  changes  were  made,  the  separation  of  these  functions  would  be 
an  improvement  on  the  present  process. 
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The  three-step  process,  though  intended  to  dispose  of  false  or  minor  charges 
expeditiously  and  thereby  serve  fairness  and  efficiency,  has  had  just  the  oppo- 
site effect.  A  two-step  process  offers  fewer  opportunities  for  unnecessary  delay 
and  duplication,  and  creates  less  confusion  about  the  meaning  of  findings  at 
each  stage.  It  is  therefore  likely  to  bener  serve  the  interests  of  members,  the 
Senate  and  the  public. 

Since  other  witnesses  have  presented  cogent  arguments  for  such  a  change,  I  do 
not  need  to  say  more  about  its  advantages.  However,  for  the  record  I  would  like 
to  raise  an  objection  to  the  terminology  with  which  the  change  has  been  de- 
scribed. Although  the  future  of  the  republic  may  not  depend  on  this  point,  the 
term  "bifurcation"  suggests  a  process  that  divides  into  two  tracks  that  go  in  dif- 
ferent directions,  like  a  river  that  divides  into  two  tributaries.  All  of  the  pro- 
posals for  so-called  "bifurcation"  actually  recommend  a  process  in  which  one 
step  or  phase  follows  the  other.  This  would  be  more  accurately  described  as  a 
process  of  separated  powers  or  functions,  or  perhaps  more  simply  as  a  two-step 
process. 

Initiating  an  Investigation 

The  present  procedure  that  initiates  an  investigation  in  response  to  a  complaint 
fi-om  any  citizen,  or  a  decision  by  the  Committee  itself,  should  be  retained. 
However,  the  different  treatment  of  sworn  and  unsworn  complaints  (in  which 
only  sworn  complaints  immediately  trigger  a  more  serious  review)  should 
cease;  technically,  it  would  anyhow  lose  its  point  if  the  first  two  steps  of  the 
current  process  were  combined,  as  has  been  suggested. 

Barriers  to  bringing  complaints  should  be  kept  low  for  several  reasons.  First, 
public  confidence  in  the  process  will  be  undermined  if  citizens  think  that  one 
has  to  be  a  lawyer  to  get  the  attention  of  the  Committee,  or  that  complaints  are 
dismissed  for  technical  reasons.  Second,  serious  valid  charges  may  escape  in- 
vestigation. Formal  requirements  do  not  reliably  separate  the  valid  or  serious 
from  the  invalid  or  trivial  charges.  An  anonymous  submission  of  documents 
may  be  the  basis  of  a  more  serious  charge  than  a  sworn  complaint.  Neither 
should  the  Commission  or  Committee  have  to  wait  for  a  complaint  from  any  in- 
dividual since  some  of  the  offenses  most  damaging  to  the  Senate  have  no  identi- 
fiable victims. 

The  disadvantages  of  maintaining  a  low  threshold  for  initiating  action  are  that 
more  complaints  are  likely  to  be  made,  and  that  more  false  charges  are  given 
some  degree  of  legitimacy  until  they  are  dismissed.  The  more  independent  the 
initial  step  of  the  process  (the  more  it  is  like  the  Commission  I  proposed),  the 
less  serious  these  problems  would  be.  But  even  in  the  present  system,  members 
would  probably  be  better  protected  against  false  charges  if  virtually  all  com- 
plaints were  acted  on  in  some  way  by  the  Committee,  rather  than  rejected  for 
technical  reasons.  Complaints  thus  rejected  do  not  usually  die;  they  fester  in  the 
press.  Also,  the  lower  threshold  makes  the  initiation  of  action  by  the  Committee 
more  common  and  therefore  less  damaging.  A  higher  threshold  would  give  any 
complaint  that  meets  it  greater  legitimacy. 
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A  Statute  of  Limitations? 

The  Committee  should  not  adopt  a  statute  of  limitations  for  ethics  violations. 
To  do  so  would  prevent  action  against  offenses  that  could  seriously  harm  the  in- 
stitution, and  would  further  undermine  public  confidence.  It  would  also  deny  a 
members  the  opportunity  of  vindication  in  the  face  of  old  charges. 

In  general,  statutes  of  limitations  serve  at  least  three  valuable  purposes.  First, 
they  are  intended  to  prevent  prosecution  of  cases  where  the  evidence  is  unreli- 
able because  of  the  passage  of  time.  Second,  they  provide  an  incentive  for  law 
enforcement  officials  to  carry  out  their  investigations  expeditiously.  Third,  they 
provide  a  sense  of  security  for  all  citizens  by  ensuring  that  no  one  has  to  live 
indefinitely  under  the  threat  of  possible  prosecution  for  an  offense  that  one  may 
or  may  not  have  committed. 

In  the  case  of  public  officials,  the  value  of  these  purposes  is  reduced,  or  out- 
weighed by  other  factors.  First,  for  a  variety  of  reasons  evidence  against  public 
officials  is  likely  have  a  longer  shelf  life;  it  is  likely  to  remain  reliable  for  a 
longer  period  of  time.  For  example,  many  such  cases  rest  heavily  on  docu- 
ments. In  any  event,  the  Committee  (and  the  Commission)  could  take  into  ac- 
count the  reliability  of  evidence  before  proceeding  to  a  fiill  investigation;  the 
passage  of  time  may  be  reasonable  basis  for  dismissing  cases  where  the  most 
important  evidence  consists  of  eye-witness  or  participant  testimony.  A  statute  of 
limitations  may  be  desirable  as  a  rule  in  a  system  in  which  a  large  number  of 
prosecutors  deal  with  a  large  number  of  cases.  But  it  is  an  unnecessarily  crude 
instrument  in  the  more  limited  and  more  visible  system  that  is  the  ethics  pro- 
cess. This  is  also  why  the  incentive  effect  is  less  relevant.  Finally,  legislators 
should  not  (and  indeed  most  do  not)  expect  to  enjoy  as  much  protection  from 
public  scrutiny  of  their  past  lives  as  ordinary  citizens  reasonably  demand.  Part 
of  the  price  of  public  service  is  the  sacrifice  of  some  of  this  kind  of  security. 

Rights  of  Members 

Several  different  questions  that  you  raise,  Mr.  Chairman,  relate  chiefly  to  the 
rights  of  members  (though  they  may  affect  other  aspects  of  the  process  as  well). 

1.  Time  limits.  Should  there  be  limits  on  the  length  of  investigations  and  hear- 
ings? Investigations  in  some  past  cases  have  gone  on  longer  than  desirable,  but 
it  is  not  clear  that  the  absence  of  a  time  limit  was  the  underlying  cause;  for  ex- 
ample, the  three-step  process  itself  probably  caused  a  substantial  part  of  the  de- 
lays). Also,  for  those  investigations  and  hearings  that  should  be  relatively  brief, 
a  stipulated  time  limit  may  actually  increase  the  length  of  the  hearings.  The 
temptation  would  be  to  thiiJc  that  no  proceeding  is  serious  unless  it  uses  all  the 
allowable  time.  Instead  of  a  specified  limit,  I  suggest  that  the  Committee  estab- 
lish some  guidelines,  which  are  to  be  regarded  only  as  rough  indicators  of  the 
typical  length  of  time  each  phase  of  a  proceeding  takes. 

2.  Procedural  Rights.  On  either  my  Commission  proposal  or  the  present  sys- 
tem, certain  procedural  rights  should  be  explicitly  granted  to  accused  members. 
A  member  should  be  notified  promptly  of  the  content  of  any  complaint  against 
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him  or  her,  and  of  any  decision  by  the  Commission  or  Committee  to  proceed 
with  an  investigation.  The  member  should  have  the  right  to  be  represented  by 
counsel  once  an  investigation  begins,  and  throughout  the  rest  of  the  process,  up 
to  and  including  action  by  the  full  Senate.  The  member  should  have  the  oppor- 
tunity to  see  (in  an  appropriate  form)  the  evidence  available  to  the  Commission 
and  the  Committee,  and  the  opportunity  to  be  heard  by,  and  to  bring  further 
evidence  to  the  attention  of,  the  Commission  and  the  Committee.  None  of  these 
protections  is  likely  to  significantly  delay  or  obstruct  an  otherwise  valid  in- 
quiry. All  are  necessary  not  only  to  ensure  fairness  to  members  but  also  to  ex- 
pedite the  dismissal  of  unfounded  or  minor  allegations,  and  to  improve  the 
quality  of  information  that  the  Commission  or  Committee  receives. 

3.  Codification.  Unlike  the  House,  the  Senate  gives  its  Ethics  Committee  au- 
thority to  judge  not  only  violations  of  specific  rules  but  also  other  "improper 
conduct  which  may  reflect  upon  the  Senate.  "5  The  dangers  of  such  a  broad 
standard  are  obvious.  Members  may  object  that  it  subjects  them  to  something 
like  an  ex  post  facto  law;  it  does  not  provide  fair  notice  of  what  conduct  is  pro- 
hibited. A  broad  standard  also  invites  politically  motivated  charges. 

Nevertheless,  this  broader  authority  is  important  and  should  be  retained.  No 
code  can  capture  the  full  range  of  conduct  that,  in  the  changing  circumstances 
of  political  life,  could  damage  the  institution.  Not  only  would  a  code  inevitably 
fail  to  capture  some  conduct  that  should  be  prohibited,  but  it  may  even  impugn 
some  innocent  conduct,  it  could  so  by  failing  to  recognize  explicitly  some  of  the 
special  circumstances  under  which  members  work,  and  the  environment  of  the 
institution. 

Furthermore,  the  more  comprehensive  a  code  is,  the  more  complicated  it  be- 
comes; such  a  code  is  subject  to  neglect  by  members  and  to  abuse  by  those  who 
would  make  false  or  politically  motivated  charges.  The  broad  standard  of 
course  may  be  abused  itself.  But  while  it  permits  more  charges,  it  also 
(paradoxically)  gives  them  fewer  of  them  immediate  legitimacy.  A  charge  under 
a  broad  standard  must  appeal  to  a  distinct  sense  that  the  conduct  in  question  vi- 
olates some  widely  shared  moral  principle,  not  simply  some  obscure  rule  of  the 
Senate. 

Although  I  am  skeptical  about  codification,  I  am  in  favor  of  a  more  systematic 
statement  of  existing  standards,  both  the  specific  and  broad  ones.  In  their  cur- 
rent form  the  standards  and  interpretive  rulings  are  neither  member-friendly  nor 
citizen- friendly.  Whatever  other  changes  this  Commission  recommends,  I  hope 
that  the  Ethics  Committee  will  undertake  a  review  of  the  standards  with  the  aim 
of  clarifying  their  purposes  and  meaning  for  members  and  for  citizens.  A  read- 
able manual,  with  some  commentary  and  examples,  would  be  a  great  benefit. 
Equally  important  are  training  sessions  and  other  educational  programs  to  help 
members,  staff,  lobbyists,  and  perhaps  even  the  press  better  understand  the 
standards  and  the  ethics  process  more  generally.  These  educational  efforts  are 
especially  critical,  because  one  of  the  most  important  goals  of  ethics  enforce- 
ment is  to  prevent,  not  punish,  violations.  On  the  importance  of  ethics  educa- 
tion, I  agree  with  Senator  Sarbanes,  who  during  the  recent  Hearings  before  the 
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Joint  Committee  on  the  Organization  of  Congress  cogently  pressed  the  case  for 
instituting  ethics  education  programs  in  Congress.*^ 

Public  Confidence 

Several  procedural  changes  would  enhance  public  confidence  in  the  process  (in 
its  present  form  or  modified  in  ways  that  have  been  proposed)  without  reducing 
fairness  or  efficiency. 

1.  Public  Reports.  In  the  current  process,  the  Committee  has  considerable  dis- 
cretion in  deciding  when  to  order  a  report  prepared  and  whether  to  make  the 
report  public.  In  the  two-step  process  I  propose,  the  Commission  would  be  re- 
quired to  make  public  the  content  of  complaints  and  their  disposition;  and  to  is- 
sue a  public  report  at  the  end  of  any  investigation.  The  Committee  would  also 
issue  a  public  report  at  the  conclusion  of  any  adjudication.  If  a  special  counsel 
were  appointed  at  any  stage,  he  or  she  would  be  required  to  prepare  a  report, 
which  would  also  be  made  public  at  an  appropriate  time.  The  need  for  account- 
ability and  public  confidence,  it  seems  to  me,  outweigh  any  increased  burden  of 
work,  and  any  risk  of  harm  from  leaked  reports.  Also,  assurance  that  a  full  re- 
port will  be  made  public  makes  it  easier  to  justify  keeping  some  of  the  pro- 
ceedings confidential. 

2.  Ex  parte  communications.  Members  of  the  Ethics  Committee  (and  the  Com- 
mission and  its  staff)  should  not  have  any  ex  parte  communications  about  the 
case  with  a  member  who  is  under  investigation.  This  would  seem  to  be  an  obvi- 
ous rule,  necessary  for  maintaining  public  confidence  and  ensuring  impartiality 
in  the  proceedings.  Yet  it  is  admittedly  more  difficult  to  follow,  and  still  more 
difficult  to  appear  to  follow,  in  a  collegial  body  where  members  must  continue 
to  work  together  on  a  daily  basis.  This  difficulty  is  another  reason  to  delegate 
more  of  the  ethics  process  to  the  kind  of  Commission  I  suggest.  But  even  in  the 
absence  of  such  a  Commission,  a  rule  against  ex  parte  communications  would 
be  worthwhile.  It  would  probably  reduce  some  of  the  worst  forms  of  negotia- 
tion and  lobbying  that  occurred  in  past  cases. 

3.  Special  Counsel.  Under  the  scheme  that  I  propose,  there  would  be  less  need 
for  a  special  counsel.  The  Commission  would  be  sufficiently  independent  that 
its  own  staff  could  conduct,  and  would  be  perceived  as  conducting,  an  impartial 
investigation.  In  especially  time-consuming  or  complicated  cases,  the  Commis- 
sion should  of  course  have  the  discretion  to  employ  special  counsel.  If  ap- 
pointed, the  counsel  would  act  primarily  as  a  fact-finder  and  legal  adviser  at 
this  stage.  For  similar  reasons  (especially  since  its  staff  would  be  smaller),  the 
Committee  would  be  authorized  though  not  required  to  appoint  special  counsel. 

Under  the  present  system  or  modified  systems  that  still  mostly  exclude  non- 
members  from  the  process,  the  need  for  special  counsel  is  greater.  In  any  two- 
step  process,  I  would  require  the  appointment  of  a  special  counsel  in  the  first, 
investigatory  phase,  unless  there  is  a  compelling  reason  to  the  contrary.  This  is 
close  to  the  present  procedure.^  Again,  the  role  would  be  that  of  fact-finder  and 
legal  adviser.  In  the  adjudicatory  phase,  a  special  counsel  should  also  normally 
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be  ^pointed;  the  role  here,  however,  would  be  that  of  an  advocate  for  the 
Committee's  conclusion  reached  in  the  first  phase. 

III.  Sanctions 

I  can  be  briefer  on  the  subject  of  sanctions  since  I  believe  that  there  are  fewer 
problems  here. 

Many  observers  have  pointed  out  that  the  range  of  sanctions  available  to  the 
Committee  or  the  Senate  are  limited  ("an  informal  method"  for  minimal  viola- 
tions, censure,  expulsion,  and  recommendation  to  party  conference  to  deny  se- 
niority privileges  and  positions  of  responsibility^),  and-particularly  in  the  case 
of  censure — they  create  confusion  not  only  among  the  public  but  also  among 
members.  I  agree  with  this  criticism  to  some  extent,  but  I  would  not  favor  a 
great  expansion  of  the  number  or  kinds  of  sanctions.  That  could  simply  produce 
more  confusion,  and  further  would  divert  attention  from  the  nature  of  the  of- 
fense, and  from  measures  to  prevent  future  offenses  of  its  kind. 

I  therefore  recommend  adding  only  one  additional  formal  category — reprimand. 
In  order  of  ascending  severity,  the  sanctions  for  members  would  be:  notice  of  a 
de  minimus  violation;  reprimand;  recommendation  to  party  conference  for 
change  in  status;  censure;  and  expulsion.  (A  fine  or  an  order  of  restitution,  in 
appropriate  cases,  would  be  an  option  at  any  of  the  levels.)  In  addition  to  speci- 
fying the  level  of  severity  and  the  rule  or  standard  that  was  violated,  a  formal 
judgment  by  the  Committee  should  describe  the  nature  of  the  harm  or  wrong 
(such  as  the  kind  of  injury  to  individuals,  or  the  kind  of  damage  to  the  institu- 
tion). 

Under  the  two-step  process  I  propose,  the  Commission  could  impose  lesser 
sanctions  (notice  and  reprimand),  subject  to  approval  of  the  Committee  and  ap- 
peal by  the  member.  Beyond  these  lesser  sanctions,  the  Commission  could  state 
only  that  there  is  a  substantial  and  credible  evidence  that  a  serious  violation  has 
been  occurred. 

If  the  present  system  or  something  like  it  were  maintained,  the  Committee 
should  have  the  authority  to  give  notice,  issue  a  recommend,  and  impose  fines; 
its  recommendations  for  more  severe  sanctions  would  go  the  full  Senate  for  ac- 
tion. To  avoid  the  equivalent  of  plea-bargaining,  the  consent  of  the  accused 
should  not  be  required  for  Committee  action  as  it  is  now  for  lesser  penalties. 

Concluding  Comment 

Reviewing  and  reforming  ethics  procedures  often  seems  (and  indeed  sometimes 
is)  tedious  in  substance  and  sanctimonious  in  style.  But  its  purpose  is  not  only 
important,  but  also  honorable — as  important  as  the  confidence  of  citizens  that 
legislative  ethics  is  meant  to  sustain,  and  as  honorable  as  the  vocation  of  public 
service  that  legislative  ethics  seeks  to  strengthen.  I  join  with  the  many  others 
who  have  praised  the  public  servants  who,  like  the  members  of  this  Study 
Commission,  are  willing  to  work  to  improve  the  ethics  of  public  life. 
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Statement  of  Dennis  F.  Thompson 

Harvard  University 

Joint  Conunittee  on  the  Organization  of  Congress 

Hearings  on  Reform  of  Congressional  Disciplinary  Procedures 
February  25,  1993 


Thank  you,  Messrs.  Chairmen,  and  your  colleagues,  for  inviting  me  to  com- 
ment on  some  of  the  issues  you  face  as  you  consider  possible  changes  in  the 
procedures  for  enforcing  standards  of  ethics  for  members  of  Congress.  I  come 
before  you,  as  you  no  doubt  appreciate,  not  as  an  expert  on  the  procedures  or 
standards  themselves.  I  am  here  to  offer  some  thoughts  from  the  perspective  of 
a  political  theorist  who  studies  the  ethics  of  various  public  professions,  includ- 
ing the  honorable  profession  of  politics. 

I  first  testified  on  Congressional  ethics  in  1980.  Although  I  had  previously  pro- 
posed an  outside  body  to  investigate  ethics  charges  and  make  recommendations 
to  the  Senate,  the  idea  had  such  little  political  support  that  no  member  evidently 
thought  it  worth  discussing.^  I  am  pleased  that  what  seemed  heretical  then  has 
now  become  respectable  enough  to  warrant  discussion.  Members  in  both  houses 
have  introduced  resolutions — at  last  count,  five — which  would  establish  some 
kind  of  relatively  independent  body  to  supplement  or  replace  the  disciplinary 
procedures  now  in  place. ^  I  am  still  inclined  to  favor  this  approach,  and  there- 
fore also  the  general  thrust  of  the  proposals  made  in  most  of  these  resolutions.  I 
am  not  in  a  position,  however,  to  defend  any  of  the  specific  proposals  or  to  pre- 
sent a  specific  alternative  myself.  I  shall  try  only  to  discuss  some  of  the  princi- 
ples and  considerations  that,  in  my  view,  point  in  the  direction  of  establishing 
some  kind  of  outside  body  to  assist  in  the  disciplinary  process. 

"No  one  should  be  the  judge  in  his  own  cause.  "^  This  maxim,  which  has  guided 
judges  of  cases  and  makers  of  constitutions  since  ancient  times,  expresses  fun- 
damental values  of  due  process  and  limited  government.  It  grounds  many  basic 
provisions  in  our  own  Constitution,  such  as  the  separation  of  powers,  judicial 
review,  and  federalism.  It  is  the  principle  that  the  authors  of  the  Federalist  Pa- 
pers invoke  at  critical  junctures  in  their  argument  for  the  constitution.*  Both 
Madison  and  Hamilton,  furthermore,  apply  the  principle  not  primarily  to  indi- 
viduals but  to  institutions  (the  states,  the  federal  government  as  a  whole,  and 
Congress).  As  Madison  writes:  "No  man  is  allowed  to  be  a  judge  in  his  own 
cause,  because  his  interest  would  certainly  bias  his  judgment,  and,  not  in^rob- 
ably,  corrupt  his  integrity.  With  equal,  nay  with  greater  reason,  a  body  of  men 
are  unfit  to  be  both  judges  and  parties  at  the  same  time  . . .  "^ 

The  rationale  for  the  principle  that  one  should  not  judge  in  one's  own  cause  is 
twofold.  First,  the  principle  is  intended  to  help  prevent  biased  judgments  by 
eliminating  some  of  the  most  common  conflicts  of  interest,  namely  those  that 
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arise  when  the  interests  of  the  judge  and  the  judged  overlap.  The  judgment  in 
such  circumstances  is  likely  to  be  biased  in  favor  of  the  accused,  but  it  may  also 
sometimes  go  in  the  other  direction,  when  a  judge  overcompensates  for  the  first 
kind  of  bias.  In  either  case,  the  judgment  is  not  made  strictly  on  the  merits  of 
the  case. 

The  second  reason  for  the  principle  is  less  well  appreciated.  The  principle  is 
intended  to  help  promote  the  confidence  of  citizens  in  the  process  of  judgment. 
This  is  one  of  the  general  purposes  of  ethics  standards  in  government  in  the 
first  place,  and  it  is  therefore  especially  important  that  the  process  by  which  the 
standards  are  enforced  appears  credible  to  citizens.  Let  me  say  something  more 
about  each  of  these  rationales  for  the  principle. 

The  first  rationale  assumes  that  it  makes  sense  to  say  that  the  legislature  is 
judging  in  its  own  cause  when  it  disciplines  members.  In  what  sense  is  the  Sen- 
ate or  the  House  a  party  to  the  cause  when  it  judges  the  case  of  an  individual 
member  charged  with  an  ethics  violation?  Although  the  Senate  or  the  House  is 
not  literally  on  trial  in  any  particular  case,  their  interest  is  closely  connected  to 
the  fate  of  the  individual  member.  It  is  not  plausible  to  treat  the  interests  of  the 
judges  and  the  judged  as  separate,  as  in  a  judicial  trial  or  even  in  disciplinary 
hearings  such  as  those  conducted  in  some  other  professions.  At  least  three  dif- 
ferent factors  tend  to  blur  the  distinction  between  judge  and  party  in  legislative 
institutions. 

First,  more  than  in  most  other  professions  or  most  other  institutions  (even  in 
the  other  branches  of  government),  members  of  Congress  depend  on  one  an- 
other to  do  their  job.  They  have  worked  together  in  the  past,  and  they  must 
work  together  in  the  future.  The  obligations,  loyalties  and  civilities  that  are 
necessary,  even  admirable,  in  this  kind  of  process  obviously  make  it  difficult  to 
judge  one's  colleagues  objectively,  or  at  least  to  act  on  the  judgments,  if  objec- 
tively made. 

Second,  part  of  what  is  at  issue  in  a  particular  case  is  often  the  question  of 
whether  or  to  what  extent  the  individual  member's  conduct  departs  from  the 
norms  of  the  institution.  In  these  circumstances,  the  conduct  of  the  members 
who  are  judging  can  become  an  issue,  as  the  accused  member  claims  that  what 
he  is  doing  is  no  different  from  what  other  members  have  done.  This  was  a  fa- 
miliar plea  in  the  case  of  the  so-called  "Keating  Five,"  and  though  in  my  judg- 
ment it  was  not  valid,  it  did  put  other  members,  including  members  of  the 
Ethics  Committee,  in  the  awkward  position  of  defending  themselves,  trying  to 
show  how  their  conduct  differed  from  that  of  some  of  the  accused. 

The  third  way  in  which  the  positions  of  the  judges  and  the  judged  converge  in 
cases  of  legislative  ethics  concerns  the  public  reaction.  Members  who  are  judg- 
ing know  that  they  themselves  will  be  judged  by  the  public.  The  political  pres- 
sures that  build  during  the  disposition  of  ethics  cases  are  potent — often  more 
potent  than  judicious.  The  problem  is  usually  not  that  members  cave  into  this 
pressure;  it  is  more  likely  just  the  opposite.  Under  pressure,  members  are  in- 
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clined  to  come  to  their  colleague's  defense,  to  give  him  the  benefit  of  the  doubt, 
especially  in  face  of  the  exaggerated  claims  that  inevitably  appear  in  the  press. 

Because  of  the  political  nature  of  the  institution,  then,  it  is  difficult — indeed, 
not  even  wholly  desirable — for  members  to  act  purely  as  judges,  focussing  on 
only  the  merits  of  the  particular  charges  in  a  case.  Legislators  have  legitimate 
obligations — obligations  that  judges  do  not  have — to  take  seriously  the  reac- 
tions of  their  constituents,  and  the  effects  of  their  decisions  on  the  welfare  of 
the  institution  of  Congress  as  a  whole. 

For  all  these  reasons,  when  a  legislative  body  investigates,  charges,  and  disci- 
plines a  member,  it  is  not  fully  observing  the  principle  that  one  should  not  be  a 
judge  in  one's  own  cause.  It  is  to  this  extent  less  likely  to  reach  an  objective 
judgment  on  the  merits.  But  further:  even  if  it  does,  citizens  may  doubt  that  the 
judgment  is  objective,  and  may  have  good  grounds  for  their  doubts.  This  is  the 
second  rationale  for  the  principle:  it  seeks  to  promote  public  confidence  in  the 
process. 

There  is  a  tendency  to  dismiss  this  point  by  treating  it  as  simply  a  problem  of 
perception,  a  matter  of  mere  appearances.  If  only  the  public  were  properly  in- 
formed, they  would  see  that  the  process  is  tough  and  fair,  that  members  are 
doing  their  duty  impartially.  It  is  of  course  true  that  public  perceptions  are  often 
distorted,  based  on  incomplete  or  false  information,  further  exaggerated  by  the 
press.  But  given  the  circumstances  of  potential  conflicts  of  interest  I  described 
earlier,  citizens  have  reasonable  grounds  to  worry  that  the  process  may  be  bi- 
ased, even  if  those  close  to  it  believe  that  it  is  not.  Because  the  conditions  for 
biased  judgment  really  exist,  citizens  are  warranted  in  treating  the  appearance 
of  biased  judgment  as  reality.  Citizens  often  have  no  way  of  finding  out  what 
the  reality  is,  and  therefore  good  reason  to  assume  the  worst. 

In  our  personal  life — in  relations  among  family,  friends  and  colleagues — we  are 
not  morally  obliged  to  take  appearances  so  seriously.  The  reason  is  that  usually 
we  can  more  easily  get  at  the  reality  behind  the  appearance.  But  in  the  more 
impersonal  world  of  politics,  reality  and  appearance  blend  together.  Public  offi- 
cials, therefore,  have  an  ethical  obligation  to  do  all  they  can  to  make  sure  that 
citizens  do  not  have  any  reasonable  basis  for  believing  that  the  institution  does 
not  take  its  ethics  rules  seriously.  It  is  an  ethical  failure  when  a  member  or  a 
committee  or  a  whole  chamber  fails  to  take  into  account  the  reasonable  reac- 
tions of  citizens. 6  This  is  true  in  general  but  is  even  more  important  when  the 
fairness  and  impartiality  of  the  process  is  at  stake.  Appearances  matter  ethi- 
cally, not  just  politically. 

These  two  rationales  for  the  principle  that  one  should  not  judge  in  one's  own 
cause  imply — in  the  absence  of  other  considerations — that  Congress  should  not 
be  the  sole  judge  of  its  own  members.  The  important  values  of  due  process  and 
constitutional  government  that  the  principle  expresses  could  be  better  fulfilled  if 
the  process  of  enforcing  the  rules  of  ethics  were  assigned  to  another  institution. 
But  there  are  other  considerations,  which  may  call  for  qualifications  to  this  con- 
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elusion.  I  want  to  consider  three  such  considerations,  which  are  often  put  as 
objections  to  proposals  for  external  disciplinary  proceedings. 

The  first  objection  points  to  other  professions,  which  have  traditionally  favored 
self-regulation  as  the  means  of  enforcing  their  own  professional  ethics.  Doctors, 
lawyers,  and  the  clergy,  among  others,  also  face  problems  of  conflict  of  interest 
and  abuse  of  power  by  their  colleagues,  but  (it  is  claimed)  manage  successfully 
to  adopt  and  enforce  rules  of  ethics  themselves.  Even  if  this  were  true,  it  would 
not  necessarily  mean  that  legislators  should  be  expected  to  have  the  same  suc- 
cess. The  circumstances  of  the  legislative  profession  differ  significantly  from 
those  of  other  professions:  legislators  do  not  control  who  joins  their  profession, 
and  they  depend  even  more  than  most  other  professionals  on  the  cooperation  of 
their  colleagues. 

The  self-regulation  or  its  success  in  the  other  professions  turns  out  to  be  exag- 
gerated, however.  Many  professions  are  more  subject  to  outside  independent 
control  than  is  usually  assumed,  and  those  that  do  have  more  control  over  their 
own  ethics  enforcement  have  not  been  so  successful  as  is  sometimes  claimed. 

The  legal  profession  is  a  prime  example  in  the  first  category.  The  model  rules 
and  codes  that  govern  lawyers'  ethics  are  ultimately  enforced  by  the  courts. 
Lawyers,  moreover,  are  increasingly  subject  to  other  kinds  of  sanctions,  such 
as  liability  suits  for  breach  of  ethical  duties,  institutional  controls  (such  as  Rule 
11),  and  administrative  regulations  affecting  representation  before  certain  agen- 
cies. Furthermore,  some  of  the  most  thoughtful  commentators  on  legal  ethics 
are  challenging  the  adequacy  of  the  present  system,  calling  for  more  outside 
controls,  (though  tailored  to  specific  contexts).^  Even  accountants  and  business 
executives  who  used  to  roam  more  freely  in  the  marketplace,  now  face  many 
more  controls  on  conduct  that  their  peers  or  their  consciences  regulated.  Exter- 
nal agencies  such  as  the  SEC  now  set  ethical  standards  and  punish  violations  of 
them. 

Although  the  practice  of  medicine  is  in  some  respects  highly  regulated  by  state 
agencies,  certain  areas  of  medical  ethics — in  particular  conflict  of  interest  and 
self-referral — have  remained  the  responsibility  of  the  profession  itself.  An  im- 
portant new  study  of  these  practices  shows  that  the  medical  profession  has  not 
taken  this  responsibility  seriously.^  The  AMA  has  only  recently  adopted,  evi- 
dently under  the  threat  of  legislation,  rules  against  self-referral;  the  rules  re- 
main vague,  without  any  enforcement  mechanisms,  even  though  there  is  evi- 
dence of  abuse  in  this  area. 

Another  profession — research  scientists — has  also  until  recently  insisted  that  it 
could  take  care  of  its  own  ethics.  A  study  of  493  institutions  found  a  remark- 
able lack  of  consensus  on  what  if  anything  should  be  done  to  prevent  and  cor- 
rect abuses  in  the  process  of  medical  research.^  Many  institutions  still  have  no 
institution-wide  procedures  to  deal  with  fraud,  and  no  plans  to  establish  any.  In 
many  of  the  institutions,  the  investigation  of  alleged  fraud  is  conducted  by  the 
head  of  the  lab  and  co-workers  in  that  lab.  Only  60  out  of  the  493  institutions 


206 


said  they  would  regularly  notify  the  agencies  supporting  the  research,  or  the 
journals  which  are  publishing  the  research  that  is  under  investigation  for  fraud. 
In  the  face  of  instances  of  fraud  even  in  prestigious  institutions,  the  govern- 
ment, including  Congressional  committees,  have  been  forced  to  investigate  and 
enforce  standards. 

Two  other  professions  that  have  traditionally  insisted  on  regulating  their  own 
ethical  conduct — academics  and  the  clergy — are  also  coming  under  increasing 
scrutiny  by  outside  authorities.  Professors  are  now  being  required  by  state  leg- 
islatures and  other  outside  authorities  to  disclose  sources  of  funding  for  their 
research,  report  their  outside  activities,  and  follow  certain  procedures  in  mak- 
ing appointments  to  the  faculty.  The  enforcement  of  ethical  standards  among  the 
clergy  is  probably  the  most  various,  perhaps  further  evidence  that  God  works  in 
mysterious  ways:  the  processes  range  from  completely  laissez-faire  systems  in 
some  Protestant  denominations  to  the  relatively  rigid  controls  in  the  Catholic 
Church.  But  recent  revelations  of  sexual  misconduct  in  the  priesthood  have  cast 
doubt  on  the  efficacy  of  even  the  latter. 

The  profession  that  has  most  successfully  resisted  outside  regulation  of  its 
ethics  is  journalism.  It  typically  wards  off  evil  by  waiving  the  First  Amendment 
before  its  attackers.  Compared  to  most  other  professions,  it  also  has  few  insti- 
tutional mechanisms  for  enforcing  ethical  standards.  Whether  the  ethics  of  jour- 
nalists is  higher  than  that  of  other  professions  is  a  matter  I  leave  to  others  to 
judge.  But  it  would  be  ironic  if,  to  defend  their  own  claims  for  self-regtilation, 
legislators  were  forced  to  invoke  the  press  as  their  chief  example  of  a  successfiil 
self-regulating  profession. 

Those  who  favor  self-regulation  in  Congressional  ethics,  then,  should  take  little 
comfort  in  the  record  of  other  professions.  Either  the  others  are  not  as  self-reg- 
ulating as  they  appear,  or  they  are  not  as  successful  as  they  claim.  The  most 
successful  may  be  certain  parts  of  the  legal  profession,  which  have  mixed  sys- 
tems of  internal  and  external  controls. 

The  second  objection  to  proposals  for  an  outside  body  stresses  the  differences 
between  legislators  and  other  professionals — in  particular,  the  fact  that  legisla- 
tors are  accountable  to  voters.  Legislators  practice  their  profession  very  much 
in  public,  and  they  risk,  every  two  or  six  years,  losing  their  license  to  practice. 
Congress,  it  is  therefore  claimed,  should  require  only  disclosure,  and  then  let 
the  voters  decide  whether  a  member  has  been  ethical  or  not.  So  rather  than  self- 
regulation.  Congress  already  has,  it  might  be  said,  a  system  that  is  the  ultimate 
in  external  enforcement. 

The  trouble  with  this  line  of  argimient  is  that  all  citizens  have  a  legitimate  inter- 
est in  the  conduct  of  all  members,  even  those  for  whom  they  cannot  vote.  To 
maintain  the  effectiveness  and  credibility  of  the  Congress,  constituents  in  any 
state  or  district  may  quite  rightly  instruct  their  representative  to  seek,  through 
the  procedures  of  the  legislature,  standards  to  govern  the  conduct  of  all  repre- 
sentatives. Leaving  enforcement  only  to  the  constituents  of  each  member  puts 


207 


other  members  of  Congress — and  all  citizens  who  care  about  the  moral  health 
and  political  efficacy  of  the  institution — at  the  mercy  of  the  moral  and  political 
judgment  of  a  few  members  and  their  constituents.  To  avoid  this  danger,  ethics 
enforcement  must  be  a  collective  responsibility  of  the  Congress. 

The  proponents  of  self-regulation  may  acknowledge  this  collective  responsibil- 
ity, but  still  insist  that  voters  should  decide,  not  whether  their  own  representa- 
tive is  ethical,  but  whether  their  own  representative  is  doing  his  or  her  part  in 
fulfilling  this  collective  responsibility.  We  might  wish  that  voters  would  judge 
their  representatives  partly  by  their  contribution  to  the  health  of  Congress  as  a 
whole.  But  we  know  that  most  voters  do  not;  this  is  one  of  the  most  consistent 
findings  of  modem  political  science.  Unfortunately,  a  successful  and  common 
strategy  is  to  "run  for  Congress  by  running  against  it." 

The  electoral  connection,  effective  for  legislative  accountability  and  con- 
stituency service  and  other  purposes,  does  not  really  provide  the  external  form 
of  enforcing  ethical  standards  that  we  are  seeking.  If  anything,  it  actually  inter- 
feres (in  ways  I  suggested  earlier)  with  the  fair  and  in^artial  internal  enforce- 
ment proceedings.  It  actually  provides  another  reason  for  some  form  of  inde- 
pendent enforcement  mechanism. 

The  third  objection  I  want  to  consider  also  stresses  that  Congress  is  different, 
not  because  of  its  electoral  connection  but  because  of  its  constitutional  respon- 
sibilities. The  explicit  grant  of  authority  to  determine  rules  and  punish  members 
(Article  I,  Section  5)  strongly  implies  that  Congress  should  keep  control  of  the 
process  of  disciplining  members  for  ethics  violations.  No  other  branch  of  gov- 
ernment and  no  other  profession  is  assigned  constitutional  authority  of  this 
kind,  and  any  attempt  to  dilute  that  authority,  it  is  argued,  would  be  irresponsi- 
ble, and  perhaps  unconstitutional. 

This  objection  has  some  force,  and  ultimately  provides  the  reason  that  I  do  not 
favor  a  completely  independent  agency  or  commission  to  enforce  ethical  stan- 
dards in  Congress.  But  we  should  be  careful  not  to  overstate  the  objection.  In 
the  first  place,  the  clause  in  question  does  not  literally  prohibit  the  delegation  of 
this  authority.  The  clause  says  that  Congress  "may"  determine  rules  and  punish 
its  members,  not  "shall"  as  in  some  other  clauses.  Second,  as  far  as  I  am  aware, 
there  is  no  authoritative  court  decision  interpreting  this  clause  in  a  way  that 
would  prevent  Congress  from  establishing  an  outside  body  for  ethics  enforce- 
ment. One  of  the  few  cases  bearing  on  the  clause  in  fact  points  in  the  opposite 
direction,  holding  that  a  district  court  did  not  have  jurisdiction  over  a  claim  by 
House  members  that  they  were  denied  a  certain  nimiber  of  seats  on  several 
committees.  1*^  Finally,  and  most  importantly,  the  logic  of  the  proposals  to  es- 
tablish an  outside  body  is  very  much  in  the  spirit  of  other  principles  inherent  in 
the  constitution  and  characteristic  good  government.  As  I  suggested  earlier,  it  is 
a  constitutional  principle  that  seeks  to  separate  as  far  as  possible  the  judges  and 
parties  to  a  cause. 
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Nevertheless,  the  objection  reminds  us  that  Congress  must  have  the  final  au- 
thority for  disciplining  its  members.  This  seems  a  reasonable  mference  from  the 
Constitution,  and  more  importantly  from  consideration  of  the  alternatives. 
Other  possible  authorities — such  as  the  courts,  the  executive,  or  the  elec- 
torate— would  be  either  inappropriate  or  ineffective. 

Yet  the  fact  that  Congress  must  have  final  authority  does  not  mean  that  it  must 
have  complete  control  of  the  process.  Virtually  all  of  the  proposals  under  con- 
sideration leave  to  Congress  both  the  power  of  appointing  members  to  the  out- 
side body  and  the  authority  to  make  the  final  judgement  in  any  particular  case. 
The  proposals  differ  chiefly  in  how  much  of  the  process  prior  to  final  judgment 
(investigation,  hearing,  formal  charge)  they  would  assign  to  the  outside  body. 
Within  this  range  of  alternatives,  considerations  of  political  prudence  and  ad- 
ministrative convenience  may  reasonably  play  a  role  in  designing  the  proper 
procedure. 

But  considerations  of  principle,  I  have  suggested,  point  toward  granting  some 
significant  responsibility  to  a  body  whose  members  are  not  members  of 
Congress.  If  this  is  the  principled  solution  to  the  problem  of  ethics  enforcement, 
then  Congress  is  acting  responsibly  in  choosing  to  adopt  it.  By  instituting  such 
a  body.  Congress  would  not  be  abdicating  its  responsibility,  but  fulfilling  it. 
Congress  would  be  demonstrating  confidence  in  its  members  and  in  its  own  in- 
tegrity by  entrusting  part  of  the  process  of  enforcing  its  standards  of  ethics  to 
citizens  who  could  not  in  any  way  be  considered  to  be  judges  in  their  own 
cause. 
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Chairman  Bryan.  Mr.  Thompson,  we  thank  you  very  much  for 
those  thoughtful  observations,  and  we  will  get  to  a  round  of  ques- 
tions after  we  hear  from  Mr.  Ornstein. 

STATEMENT  OF  NORMAN  ORNSTEIN 

Mr.  Ornstein.  Thanks  very  much,  Mr.  Chairman.  It  is  both  an 
honor  and  a  pleasure  to  appear  before  you  and  continue  the  dia- 
logue that  we  have  been  having  on  these  issues. 

I  want  to  start  simply  by  joining  in  what  Dennis  said  at  the  end. 
I  am  particularly  grateful  for  what  you  have  done  in  terms  of  your 
commitment  to  this  institution,  which  is  often,  these  days  especial- 
ly, something  that  many  Members  don't  do  or  aren't  willing  to  do, 
and  I  think  it  is  one  of  the  hallmarks  of  good  public  service.  That  is 
true,  of  course,  of  the  other  members  of  this  Commission  as  well. 

I  will  make  a  brief  statement,  and  in  the  process  try  to  address 
some  of  the  concerns  that  have  been  raised  earlier  in  the  dialogue 
as  well,  and  give  my  own  proposals,  which  have  a  lot  of  similarities 
to  what  Professor  Thompson  has  suggested,  although  are  distinct 
and  different  as  well. 

We  all  start  here,  I  think,  with  an  embrace  of  the  constitutional 
responsibility  of  the  Senate  in  policing  its  own  Members  and  regu- 
lating the  conduct  of  its  own  Members — a  sound  judgment,  I  think, 
by  the  Founding  Fathers.  Some  of  the  questions  that  Senator 
Daschle  raised  earlier  in  his  colloquy  with  Senator  Rudman,  I 
think  there  is  another  aspect  to  this. 

There  is  something  that  makes  Senators  and  House  Members  dif- 
ferent from  other  professions.  They  are  not  elected  every  two  years 
or  every  six  years,  and  I  think  what  the  framers  had  in  mind — al- 
though the  selection  process  of  the  Senate  was  different  then,  there 
was  still  a  selection  made — was  that  there  were  other  ways  in 
which  you  regulate  the  conduct  of  lawmakers,  including  having 
voters,  or  at  that  time  others,  decide  they  weren't  fit  to  serve  or 
were  fit  to  serve.  This  is  an  additional  part  of  the  process,  some- 
thing you  don't  have  at  other  levels. 

So  there  is  a  constitutional  responsibility.  There  are  good  reasons 
for  keeping  the  judgments  made,  and  the  final  judgments  made, 
inside  the  body.  There  are  institutional  responsibilities  as  well:  pre- 
serving and  protecting  the  integrity  of  the  institution,  without 
which  no  public  legislative  body  can  possibly  survive  for  long. 

So  what  are  the  problems  we  have  here?  Well,  it  seems  to  me 
you  have  got  to  start  with  what  is  an  increasingly  great  problem.  It 
has  been  there  all  along,  but  it  is  even  greater  now.  And  that  is 
minimizing  the  inherent  perception  of  a  conflict  of  interest  which 
comes  from  having  Senators  judge  their  current  colleagues.  That 
has  always  been  there.  I  think  the  perception  is  much  greater  now. 

And  while  sometimes  that  perception  of  conflict  is  that  it  is  an 
"old  boy  club"  and  a  network  and  everybody  is  friends  and  they 
are  trying  to  protect  their  colleagues,  it  can  occur  on  the  other  side 
as  well.  There  are  often  reasons  for  individual  Senators,  ideological 
reasons  or  reasons  that  have  to  do  with  party  or  reasons  that  have 
to  do  with  individual  aspirations,  to  get  somebody  off  of  a  commit- 
tee, reduce  seniority,  or  damage  them  politically. 
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All  of  those  things  are  there,  and  there  is  certainly  an  inherent 
tension.  And  these  days,  given  the  skepticism  of  public  and  press 
towards  the  conduct  of  public  officials,  lawmakers,  elites  in  every 
institution,  it  seems  to  me  that  you  are  put  in  a  "damned  if  you  do, 
damned  if  you  don't"  situation  consistently,  whenever  an  allega- 
tion comes  up.  In  effect,  this  institution  walks  around  with  a  "kick 
me"  sign  on  its  back,  and  something  has  to  be  done  about  that.  It 
ends  up  reinforcing  the  skepticism  that  people  have,  with  the  way 
we  handle  these  things. 

There  is  one  other  area  which  hasn't  been  raised,  which  I  think 
is  a  very  big  problem,  a  bigger  problem  for  the  Senate  than  it  is  for 
the  House,  and  that  is  the  work  load  problem.  To  take  6  percent  of 
an  institution — and  not  just  6  percent  chosen  at  random,  but  inevi- 
tably the  people  who  are  pushed  to  serve  on  the  Ethics  Committee 
are  among  the  best  and  the  brightest  in  the  institution,  they  are 
those  who  have  unimpeachable  and  impeccable  integrity,  who  have 
a  commitment  to  the  institution,  who  are  smart  and  capable  and 
hardworking — to  take  them  out  of  the  lawmaking  process  for  a  con- 
siderable period  of  time,  as  happens  periodically  when  a  tough  and 
sensitive  investigation  comes  up,  is  a  price  the  institution  shouldn't 
pay,  shouldn't  pay  very  frequently. 

And  my  misgivings  with  Senator  Rudman's  proposal  have  to  do 
with  multiplying  that  by  two,  and  in  effect  taking  12  percent  of  the 
institution  out.  We  are  in  a  situation  now  where  at  this  moment 
the  Senate  is  engaged  in  dealing  with  some  of  the  most  sensitive 
and  important  issues  affecting  the  nation.  To  have  a  large  share  of 
the  institution  have  to  divert  its  attention  away  into  something 
else — as  important  as  it  is  but  still  not,  it  seems  to  me,  on  a  par  for 
the  national  interests  for  that  length  of  time  and  commitment  with 
dealing  with  the  budget,  for  example — is  inappropriate,  if  we  can 
find  a  way  that  is  consistent  with  the  institutional  and  constitu- 
tional responsibilities  of  the  institution. 

And  I  am  a  little  skeptical  that  if  you  went  to  six  additional 
Members  of  the  Senate  and  said,  "Trust  us,  this  will  only  be  once 
in  your  career,"  given  that  every  one  of  you  serving  on  the  Ethics 
Committee  has  had  leadership  say,  "Trust  us,  this  will  only  be  one 
term,"  and  then  you  have  been  told  when  that  term  is  up,  "Well, 
I'm  sorry,  but  we  can't  find  anybody  else  who  is  good,"  it  isn't 
going  to  work  that  way. 

And,  frankly,  there  is  one  other  reason,  which  is  that  you  take 
leaders,  and  I  think  the  leaders  of  this  institution  need  to  be  given 
more  flexibility  and  have  more  power  to  make  it  work.  To  have 
them  use  up  large  numbers  of  chits  going  around  with  hat  in  hand, 
trying  to  find  Members  willing  to  serve  on  the  Ethics  Committee 
for  a  period  of  time,  isn't  particularly  good  for  the  institution 
either.  So  I  would  like  to  minimize  the  unnecessary  responsibilities 
that  exist  here,  while  also  fulfilling  the  constitutional  and  institu- 
tional responsibilities,  making  it  work  as  best  we  can. 

Now  to  suggest  there  is  no  outside  involvement  now,  I  think  is 
simply  wrong  and  it  is  a  misnomer.  When  you  go  to  outside  coun- 
sel, the  fact  is  that  this  institution  is  indeed  trying  to  respond  to 
that  inherent  perception  of  conflict  of  interest  and  say,  "We're 
choosing  a  lawyer  of  unimpeachable  integrity  to  do  all  of  this  in- 
vestigation, so  that  our  hands  are  clean.  If  he  or  she  comes  back 
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with  recommendations  for  action  or  goes  through  this  investiga- 
tion, then  we  can  act  on  those,  and  obviously  it  has  got  some  dis- 
tance." 

I  don't  think  that  is  a  very  good  way  to  conduct  business  in  a 
sensitive  case,  because  the  fact  is  that  no  matter  how  strong  and 
good  and  capable  those  outside  counsel  are,  one,  they  rarely  are 
going  to  have  the  sensitivity  to  an  inherently  political  body,  and 
the  reality  that  the  ethical  considerations  that  have  to  be  brought 
to  bear  for  the  Senate  may  well  be  very  different  from  those  that 
would  apply  to  lawyers  on  the  outside,  or  other  professions  or  other 
institutions. 

And,  two,  they  are  going  to  get  caught  up  with  their  own  ambi- 
tions and  their  own  desires.  And  we  have  seen,  in  the  House  and 
Senate,  instances  in  the  past  where  outside  counsel  have — even  if 
they  didn't  start  that  way — found  that  their  own  ambitions  did  get 
caught  up  with  what  went  on.  Some  went  off  and  then  ran  for 
office,  using  their  experience  as  outside  counsel  as  a  springboard.  I 
think  it  is  a  very  dangerous  course  to  take,  and  I  would  much 
rather  go  with  something  that  is  a  little  bit  more  measured. 

So  what  would  I  do?  And  let  me  say  that  this  is  a  recommenda- 
tion that  has  been  made  jointly  by  the  Renewing  Congress  Project, 
which  is  an  independent  outside  look  at  Congress  done  by  the  two 
institutions,  Brookings  and  the  American  Enterprise  Institute,  and 
co-directed  by  Tom  Mann  of  Brookings  and  me.  So  this  is  an  idea 
that  I  would  pursue  but  it  also  is  under  that  aegis,  and  I  have 
evolved  over  time. 

I  started  some  years  ago,  not  in  1980,  as  Dennis  did  but  about 
five  or  six  years  ago,  thinking  that  the  only  way  to  go  was  to  have 
an  Ethics  Committee  consisting  of  former  Members.  I  have 
changed.  I  don't  think  that  is  workable.  I  think  that  having  people 
come  on  board  for  something  that  involves  a  full  time  or  almost 
full  time  commitment  for  a  sustained  period  of  time  is  not  work- 
able. 

I  also  think  that  if  you  have  people  here  on  a  regular  basis,  you 
exclude  from  the  universe  of  potential  outside  members,  many  who 
would  be  perfectly  appropriate  in  some  instances,  but  not  in  others. 
I  could  imagine,  for  example,  a  Howard  Baker,  who  is  now  practic- 
ing law,  somebody  who  would  be  terrific  to  serve  in  some  capacity 
from  time  to  time,  but  may  well  find  instances  where  the  kind  of 
law  in  which  he  is  practicing,  given  a  particular  case,  would  not  be 
appropriate;  but  other  instances  where  it  would  be  perfectly  appro- 
priate, where  there  is  no  conflict. 

So  what  I  have  come  to  is  the  following.  I  would  suggest  that  the 
Senate  create  a  pool  of  independent  outsiders  that  consists  of 
former  lawmakers — and,  by  the  way,  not  just  former  Senators,  I 
think  former  House  Members  are  perfectly  appropriate  in  this 
case,  they  are  sensitive  to  the  inherent  political  nature  of  the  body, 
and  know  something  about  the  Senate,  and  certainly  know  some- 
thing about  the  legislative  process;  former  staffers,  many  of  whom 
have  distinguished  careers  outside,  who  have  also  been  inside  and 
know,  and  obviously  many  of  these  cases  do  involve  staff;  and 
others  who  have  a  particular  knowledge  and  sensitivity  to  the  proc- 
ess. 
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And,  by  the  way,  especially  given  our  colloquy,  and  I  have 
thought  about  it  some,  I  have  no  objection  whatsoever  to  adding  to 
that  mix  some  citizens  who  would  be  a  leavening  part  of  that  proc- 
ess, maybe  having  some  proportion  in  a  particular  way. 

When  a  case  comes  up  which  requires  a  substantial  commitment 
of  time,  which  involves  a  great  deal  of  sensitivity,  which  might  be 
an  individual  Senator  or  staffer,  or  might  be  a  case  where  you 
want  to  set  a  broader  precedent  in  a  matter  of  great  sensitivity,  or 
a  rule  that  might  be  required,  the  Leaders,  the  Majority  and  Mi- 
nority Leaders  would  each  pick  from  this  pool  five  members  who 
would  serve  for  a  period  of  time  to  go  through  the  initial  phases  of 
investigation  and  compile,  interview  witnesses,  possibly  compile  a 
record  and  maybe  make  recommendations  back  to  the  existing 
Ethics  Committee,  which  in  turn  would  take  those  recommenda- 
tions, consider  them,  reject  them  or  endorse  them,  or  possibly  go  to 
its  own  phase  of  independent  hearing,  and  then  move  forward  if 
necessary  to  the  Senate  for  conclusion. 

I  think  that  is  perfectly  consistent  with  your  constitutional  re- 
sponsibility. The  ultimate  decision  is  made  by  the  Senate,  after 
consultation  with  and  recommendations  from  the  Ethics  Commit- 
tee. I  think  it  is  at  least  as  consistent  with  constitutional  responsi- 
bilities as  the  way  in  which  outside  independent  counsel  have  been 
used  up  to  this  point,  and  it  has  many  additional  virtues  in  the 
process,  relating  to  some  of  the  concerns  that  I  suggested  earlier. 

I  want  to  add  one  other  note  here  which  is  a  little  bit  outside 
your  responsibility,  but  still  very  much  related,  and  particularly  re- 
lated to  the  question  of  how  we  can  restore  and  maintain  public 
confidence.  And  that  is  the  broader  question  of  Congress  and  its 
compliance  with  laws  that  it  applies  to  others.  You  have  some  role 
in  this  process.  The  Ethics  Committee  has  some  role  now,  as  Sena- 
tor Rudman  suggested,  with  the  Office  of  Fair  Emplojrment  Prac- 
tices, which  takes  only  one  slice  of  that. 

I  am  very  concerned  about  the  legitimate  separation  of  powers 
issue  here.  But  what  I  would  recommend,  and  the  Renewing  Con- 
gress Project  in  turn  would  recommend,  is  that  the  Senate  create, 
and  ideally  in  conjunction  with  the  House,  an  Office  of  Compliance, 
another  independent  group  that  is  a  part  of  the  legislative  branch 
but  with  some  independence,  consisting  of  a  mix  of  people  outside 
with  some  members  inside,  which  would  have  as  its  first  task  re- 
viewing all  the  laws  which  are  relevant  here  and  deciding  in  which 
instances  Congress  ought  to  apply  the  letter  of  the  law  to  its  own 
actions,  in  which  instances  the  spirit  of  the  law.  In  some  instances 
you  may  need  a  phase-in,  just  because  of  the  cost,  OSHA  being  an 
example.  Or  in  other  instances  it  simply  ought  not  to  apply,  the 
law  itself,  because  of  its  unique  nature. 

In  some  cases  you  need  to  change  existing  laws.  You  will  need 
legislation  to  do  it.  In  other  instances  you  could  do  it  simply  by 
rulemaking  or  administrative  action.  And  then  set  up  a  body  that 
would  handle  all  of  the  internal  processes,  that  would  subsume  the 
two  Offices  of  Fair  Employment  Practices. 

And  I  would  handle  the  problem  of  judicial  review,  the  next  level 
of  potential  separation  of  powers  problem,  by  having  a  panel  of  re- 
tired administrative  law  judges  or  retired  Federal  judges  and  State 
judges  act  as  an  ultimate  arbiter  for  judicial  review,  so  you  can 
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avoid  that  possible  conflict,  although  I  am  frankly  a  little  less  wor- 
ried about  judicial  conflicts  than  I  am  about  executive  conflicts.  So 
I  would  throw  that  into  the  mix. 

Just  one  or  two  quick  comments  on  the  additional  narrower 
areas  that  have  been  raised. 

I  agree  with  Senator  Rudman  on  the  question  of  ex  parte  com- 
munications. I  would  take  it  one  step  further.  I  am  not  sure  a  rule 
would  apply.  What  I  would  suggest  is  that  any  time  there  is  an  ex 
parte  communication,  it  be  reported  not  just  to  the  chairman  of  the 
Ethics  Committee  but  to  the  membership  of  the  Ethics  Committee, 
and  that  be  considered  when  a  judgment  is  rendered,  along  with 
the  other  evidence,  as  to  whether  a  penalty  ought  to  apply.  I  think 
that  is  a  better  way  to  go  about  it,  given  the  nature  of  this  body 
where  Members  are  talking  with  each  other  all  the  time. 

I  also  believe  that  it  would  be  wrong  to  apply  a  statute  of  limita- 
tions here.  This  is  not  a  criminal  proceeding  or  the  equivalent.  But 
clearly  it  ought  to  be  specifically  made  clear  that  questions  of  the 
time  frame  will  be  very  much  considered  by  the  panel  when  it 
makes  its  recommendations.  The  things  that  require  one  to  be  sen- 
sitive to  a  statute  of  limitations,  faulty  recollections  over  a  long 
period  of  time,  or  changing  standards-— an  action  taken  20  years 
ago,  or  a  word  uttered  or  an  epithet  uttered  20  years  ago,  in  con- 
text would  have  to  be  treated  very  differently  than  something  oc- 
curring today  or  last  week,  because  the  standards  have  changed, 
the  society  has  changed — that  ought  to  be  taken  into  account,  but 
any  firm  statute  of  limitations  would  simply  not  work  in  this  par- 
ticular instance. 

I  have  comments  and  suggestions  in  all  the  other  areas,  as 
Dennis  does,  but  we  can  either  get  to  those  in  the  colloquy  or  deal 
with  them  in  written  form. 

[The  prepared  statement  of  Mr.  Omstein  follows:] 
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June   9,    1993 


The  Honorable  Richard  H.  Bryan 
364  Russell  Senate  Office  Building 
Washington,  DC   20510-6244 


Dear  Dick, 

I  had  a  thought  during  the  hearing  of  the  Ethics  Commission 
the  other  day,  which  I  did  not  have  a  chance  to  express  at  the 
time.  I  want  to  try  to  incorporate  into  my  proposal  for  an  outside 
pool,  with  panels  drawn  from  it,  your  notion  of  citizen 
participation.  So  let  me  revise  my  proposal,  which  called  for  the 
Majority  and  Minority  Leader  each  to  choose  five  from  the  pool  when 
a  panel  was  called  for.  Instead,  how  about  having  each  leader 
choose  seven  members,  with  the  following  mix:  three  former 
lawmakers  (including  House  and  Senate  veterans;)  two  outside 
individuals  knowledgeable  about  the  Senate  as  an  institution,  and 
as  an  inherently  political  body,  drawn  from  former  staffers, 
academics,  etc.;  and  two  rank  and  file  citizens.  Thus,  the 
fourteen  members  of  each  panel  would  have  six  former  members,  four 
knowledgeable  others,  and  four  citizen  panelists.  No  one  group 
would  have  a  majority,  and  the  mix  would  balance  inside  and  outside 
perspectives.   Keep  this  one,  along  with  variations,  in  mind. 

Sinqerely, 


Norman  J.    Ornstein 
Resident   Scholar 


U50  Seventeenth  Street,  N.W.,  Washington.  DC.  20036,       202/862  5800       Fax  202/862  7177 
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Chairman  Bryan.  Mr.  Ornstein,  we  thank  you  very  much  for 
those  thoughtful  comments. 

For  the  record,  let  me  indicate  that  our  former  colleague  on  the 
Commission  had  asked  that  we  invite  Mr.  Michael  Josephson,  who 
has  also  written  extensively  on  the  subject,  from  the  Josephson  In- 
stitute of  Ethics,  to  join  the  very  distinguished  panel  that  we  have 
today. 

Mr.  Josephson  was  unavailable  during  the  month  of  June  be- 
cause of  prior  conflicts  in  his  own  schedule.  Because  of  our  own 
time  constraints,  namely  the  request  of  the  Leadership  for  us  to 
make  our  recommendations  by  the  first  of  July,  it  was  not  possible 
for  us  to  arrange  a  hearing  to  conform  to  his  schedule.  Mr.  Joseph- 
son  has  indicated,  however,  that  he  will  make  his  statements 
known  to  us  in  writing  so  that  they  may  be  part  of  the  Commission 
record. 

Now  let  me  yield  to  Senator  Craig,  and  indicate  to  him  that  we 
do  not  have  any  time  constraints  apparently  at  this  point,  so  please 
feel  free  to  take  as  much  time  as  you  would  like. 

Senator  Craig.  I  have  a  couple  of  questions,  Mr.  Chairman. 

And  I  apologize,  I  have  not  read  the  full  text  of  your  comments, 
and  I  will  do  so  because  I  value  them  very  much.  I  appreciate  your 
being  before  the  Commission  and  giving  us  your  thoughts,  and 
staying  in  contact  with  us  as  we  attempt  to  wrestle  with  this  prob- 
lem. 

Professor  Thompson,  in  your  creation  of  a  citizen  panel,  what 
happens  in  the  process  if  the  panel  makes,  recommends  a  decision, 
but  the  committee  of  responsibility,  in  this  case  the  Ethics  Commit- 
tee, would  choose  not  to  follow  through  with  that  recommendation? 
I  mean,  in  a  very  real  sense  of  credibility  and  the  whole  of  the 
process,  and  obviously  the  difference  of  opinions,  that  could 
happen. 

Mr.  Thompson.  Yes,  indeed.  Senator,  that  could  happen,  and  I 
think  that  that  is  a  critical  concern.  You  put  your  fmger  on  one  of 
the  concerns  I  think  anyone  would  reasonably  have  about  the  pro- 
posal that  I  made. 

I  suggest,  however,  that  the  commission,  the  citizen  panel  as  you 
called  it,  would  act  more  like  a  grand  jury.  It  would  be  confined  to 
the  first  phase  of  what  now  we  are  talking  about  as  a  two-phase 
process,  where  its  finding  would  be  that  there  is  sufficient  credible 
evidence,  probable  cause,  that  a  violation  within  the  jurisdiction  of 
the  Senate's  Rules  had  occurred.  And  that  finding  would  not  be 
something  of  the  sort  that  normally  the  Ethics  Committee  then 
would  disagree  with.  It  would  take  that  finding  and  decide  whether 
probable  cause  turns  into  actual  guilt. 

So  I  think  one  could  get  over  it  that  way,  and  it  would  also  have 
the  advantage  that  the  earlier  phase  would  be  or  could  be  more 
confidential  actually,  legitimately  so,  than  in  the  present  system. 

Senator  Craig.  Recognizing  of  course  that  the  issue  of  confiden- 
tiality in  procedure  or  process  here  in  this  environment  is  most  dif- 
ficult, if  not  impossible. 

Mr.  Thompson.  Yes,  yes. 

Senator  Craig.  Obviously  you  have  looked  over  the  differences 
between  current  House  and  Senate  procedure  and  rules  and  meth- 
ods. I  am  a  little  concerned,  and  as  I  spend  more  time  with  the 
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Senate  body,  although  I  have  spent  time  with  the  House  body,  I 
grow  increasingly  concerned  of  a  question  that  was  asked  of  Sena- 
tor Rudman.  I  ask  it  of  myself.  The  Ethics  Committee  has  asked  it 
of  itself  on  more  than  one  occasion. 

What  triggers  a  process?  I  don't  know  in  your  paper  that  you 
have  spoken  to  that  or  you  were  asked  to  particularly,  but  it  is  a 
concern  of  mine.  Your  thoughts  and  reaction? 

Mr.  Thompson.  I  think  it  is  a  serious  question.  The  current  pro- 
cedure here,  as  I  understand  it,  is  that  there  is  a  distinction  made 
between  sworn  and  unsworn  complaints,  not  that  one  triggers  some 
action  and  the  other  doesn't,  but  the  sworn  complaint  triggers  the 
initial  review,  which  is  really  not  the  initial  review  but  the  second 
stage. 

Watching  the  practice  of  the  Ethics  Committee,  it  seems  to  me 
that  that  distinction  gets  eroded  in  practice,  and  I  myself  think 
that  there  shouldn't  be  any  formal  requirement  to  trigger  an  inves- 
tigation. Nothing  automatically  should  trigger  it.  A  sworn  com- 
plaint may  not  actually  be  serious  enough  to  go  forward  after  some 
kind  of  preliminary  investigation.  And  as  Senator  Rudman  suggest- 
ed this  morning,  some  stories  in  the  newspaper  or  some  anonymous 
documents  may  provide  a  very  compelling  case. 

So,  unfortunate  as  it  may  be  in  some  respects,  I  don't  see  any 
way  to  have  a  standard  that  would  rule  out  in  advance  starting  an 
investigation,  with  or  without  a  formal  complaint. 

Senator  Craig.  One  of  the  concerns  I  have  is,  of  course,  the 
maintenance  of  public  confidence,  most  important  to  all  of  us,  in 
the  sense  of  the  whole  of  the  body  but  in  the  sense  of  the  whole  of 
the  country,  and  yet  at  the  same  time  recognizing  that  public  reac- 
tion based  on  what  they  perceive  to  be  the  case  versus  what  might 
be  the  case,  and  the  integrity  of  the  system  as  it  relates  to  the  long 
term  and  not  the  short  term,  is  also  an  issue  at  hand. 

In  your  considerations  of  how  this  all  gets  divided  out  or  how 
process  gets  refined  or  defined,  and  we  have  all  been  concerned 
about  the  question  of  constitutionality  and  how  far  we  go  there, 
your  reaction  to  those  general  issues  but  also  very  important  ones? 

We  public  people  do  not  necessarily  like  to  defy  the  public,  and 
yet  it  is  important  that  the  institution  be  capable  at  times  of  with- 
standing public  pressure  for  the  sake  of  the  long  term  process  and 
procedure  and  responsibility  of  the  system.  Your  reactions? 

Mr.  Thompson.  I  agree  very  strongly,  I  think,  with  what  you  just 
s£iid,  Senator.  At  the  same  time,  I  think  I  would  want  to  distin- 
guish more  than  is  sometimes  done  by  various  parts  of  the  public. 
There  is  a  certain  amount  of  cynicism  out  there  that  will  always  be 
there.  You  can't  do  much  about  it.  In  fact,  some  of  it  you  can't  do 
anything  about.  The  public,  some  of  the  public  thought,  as  Senator 
Rudman  said  in  the  last  hour,  that  they  wouldn't  have  been  satis- 
fied unless  the  Keating  Five  and  perhaps  the  whole  Ethics  Commit- 
tee had  been  expelled,  or  he  said  capital  punishment. 

I  believe  there  are  people  who  may  think  that,  but  there  is  a  seg- 
ment of  the  public,  the  attentive  public — I  like  to  think  of  it  as  rea- 
sonable citizens — who  I  think  re£isonably  ask  this  body  and  the 
House,  and  anybody  who  exercises  power  over  them  and  in  their 
name,  to  provide  some  way,  some  reasonable  assurance,  some  way 
we  can,  as  citizens,  know  what  you  are  doing.  And  I  think  it  is  not 
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just  the  appearance,  it  is  not  just  the  reaction  to  public  opinion  and 
the  whims  out  there,  but  reasonable  questions  of  the  public  want- 
ing to  know,  wanting  to  be  reassured  about  what  is  going  on.  And  I 
thLik  one  has  to  make  some  concessions  to  that.  That  is  the  kind  of 
public  perception  I  think  we  need  to  respond  to. 

I  would  also  say  it  is  not  necessarily,  in  fact  usually  not  a  criti- 
cism of  what  has  been  done  by  the  Ethics  Committee  here  or 
Standards  in  the  House.  I  happen  to  believe  that  in  general  in  both 
places,  that  from  what  I  can  see  up  close,  the  proceedings  have 
been  fair  and  the  outcomes  have  been  generally  very  objective  and 
people  have  done  this  conscientiously. 

But  as  a  citizen  I  can  step  back  and  say,  well,  it  is  very  difficult 
to  be  assured  of  that,  not  because  we  want  to  as  citizens  sit  in  on 
the  hearings,  but  because  we  don't  know  enough  of  what  is  going 
on  and  because,  as  Norm  mentioned  earlier,  of  the  reasonable 
belief  that  there  are  lots  of  conflicting  loyalties  and  a  basic  conflict 
of  interest.  And  so  there  is  that.  I  am  emphasizing  that  side  of  the 
legitimate  concerns  of  the  public,  which  lead  me  to  say  that  there 
should  be  more  emphasis  on  independence  and  objectivity  than 
there  is  now. 

Mr.  Ornstein.  Let  me  just  throw  in  something  there.  Senator 
Craig 

Senator  Craig.  Please  do. 

Mr.  Ornstein.  — and  reinforce  what  Dennis  said.  One  of  the  real 
problems  that  this  institution  has  now,  and  we  have  done  some  sys- 
tematic work  in  this  in  public  opinion,  is  that  what  has  been  a  200- 
year  level  of  skepticism  about  Congress  that  is  built  into  our 
system  with  the  broader  public — and  it  fluctuates  but  it  has  always 
been  fairly  high,  and  yet  has  been  accompanied  in  general  by  a 
much  greater  understanding  of  the  role  that  a  Congress  is  supposed 
to  play  in  a  representative  republican,  small  "r",  form  of  democra- 
cy by  opinion  leaders,  by  the  attentive  public — has  changed  now. 
And  in  fact  that  attentive  public  is  more  sour  on  Congress  than  the 
public  as  a  whole. 

No  doubt,  it  is  a  relentless  barrage  of  negative  information  that 
they  are  getting  from  all  the  various  sources  of  information  out 
there — and  reinforced,  I  might  note,  frequently  by  the  members  of 
the  institution,  who  take  great  delight  in  bashing  their  own  body — 
but  it  is  corrosive  and  extremely  dangerous,  because  if  you  lose 
that  cushion  of  support  and  understanding,  the  possibility  of  real 
damage  being  done,  of  the  kinds  of  "reforms"  that  would  destroy 
the  institution  and  the  system,  becomes  that  much  greater. 

And  we  have  to  pay  some  attention  to  that.  And  I  am  afraid 
what  has  happened  here  is  that  the  skepticism  about  the  ability  of 
the  institution  to  judge  itself  is  greater  among  that  group  because 
of  what  has  happened.  So  if  we  can  find  ways  to  make  it  easier  for 
the  Members  to  fulfill  their  constitutional  responsibility,  which 
often  will  mean  going  against  the  grain  of  what  the  public  believes 
or  public  opinion,  we  ought  to  do  that. 

And  we  can  find  people  who  have  a  little  bit  of  distance,  but  not 
so  much  that  they  are  going  to  set  standards  that  are  just  not  rea- 
sonable for  a  body  that  is  different  from  another  group  of  profes- 
sionals. A  political  body  is  different,  and  it  has  to  be  judged  by  a 
set  of  standards  that  are  tough,  sometimes  tougher,  but  that  are 
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also  different  than  would  be  set  for  lawyers  or  doctors  or  business 
people  or  teachers  or  others. 

That  still  will  add  to  the  credibility  of  the  decision  that  is  made, 
and  will  make  it  easier  for  the  Members  themselves  to  fulfill  their 
responsibility.  That  is  what  I  am  trying  to  do  and  that  is  what 
Dennis  is  trying  to  do.  We  come  to  a  slightly  different  conclusion,  I 
think,  but  not  a  hugely  different  conclusion,  in  opting  for  at  least 
some  involvement  by  a  group  of  outsiders. 

Senator  Craig.  At  least  in  some  phase,  I  think  you  recommend- 
ed, Mr.  Ornstein,  the  investigative  phase 

Mr.  Ornstein.  Yes. 

Senator  Craig.  — with  findings  being  turned  back- 


Mr.  Ornstein.  I  would  go  a  little  bit  further  than  Dennis.  I  don't 
have  a  problem  with  this  group  actually  going  beyond  the  thresh- 
old of  determining  that  there  is  a  probable  cause  here  to  go  fur- 
ther. I  would  be  perfectly  happy  in  some  instances  to  have  them 
actually  go  through  and  do  more  fact-finding,  interview  witnesses, 
take  it  to  another  level,  and  even  make  recommendations  to  the 
committee. 

I  would  not  want  to  have  them  act  as  a  kind  of  advocate,  a  pros- 
ecutor at  that  level.  And  I  disagree  with  Senator  Rudman  on  that, 
because  once  you  have — with  his  notion  that  it  is  perfectly  appro- 
priate for  an  independent  counsel  to  do  that.  I  think  you  build  in  a 
conflict  there,  too,  because  once  somebody  has  made  a  recommen- 
dation, they  have  a  vested  interest  in  seeing  that  recommendation 
carried  out. 

But  there  are  instances,  for  example,  where  to  have  the  Ethics 
Committee  make  decisions,  going  through  the  stage  of  investigat- 
ing, of  interviewing  witnesses,  of  taking  testimony,  deciding  what  is 
public  and  what  is  private,  can  be  very  difficult  for  the  institution. 
It  is  perfectly  appropriate  to  have  some  other  independent  group 
do  that,  and  then  have  the  Ethics  Committee  decide  if  they  don't 
think  it  was  adequate,  or  if  they  in  fact  don't  want  to  rely  on  the 
written  record,  do  their  own.  But  I  have  no  problem  with  not — with 
going  to  a  somewhat  different  bifurcation,  or  one  that  doesn't  have 
that  firm  and  fixed  line  drawn. 

Senator  Craig.  Mr.  Chairman,  a  couple  more  questions.  I  will 
keep  them  brief. 

One  last  one  that  I  wanted  to  direct  to  you,  Mr.  Ornstein,  but 
Professor  Thomas,  if  you  would,  you  might  wish  to  respond  to  it. 
And  it  is  the  question  that  I  wrestled  with,  the  issue  of  changing 
standards,  societal  standards,  versus  statute  of  limitations,  and 
how  we  balance  that  out,  reaching  way  back  because  today  some- 
thing appears  or  is  in  fact  a  different  standard  than  one  we  could 
accept  as  society  some  years  ago. 

Do  you  both  agree  that  a  statute  of  limitations  should  not  be  es- 
tablished? 

Mr.  Ornstein.  I  worry  in  a  more  general  way  that  once  you  set 
firm  commitments  in  a  whole  series  of  areas — this  is  a  violation, 
this  isn't  a  violation,  we  are  going  to  have  a  statute,  period — that 
you  create  greater  difficulties  for  yourself  than  you  solve. 

I  agree  with  Dennis,  just  to  go  off  on  only  slight  tangent  for  a 
minute.  I  would  like  to  have  a  readable  volume  that  talks  in  gener- 
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al  terms,  getting  somewhat  specific,  about  what  the  standards  are 
around  here  that  ought  to  apply,  that  people  can  read. 

If  you  start  to  get  into  a  really  detailed  bible  of  ethics,  then  what 
ends  up  happening  is.  Members,  either  acting  as  their  own  lawyers 
or  getting  lawyers,  often  will  try  and  find  ways  to  skirt  up  to  the 
edge  and  not  have  a  technical  violation,  but  get  into  bigger  prob- 
lems than  would  occur  otherwise.  I  don't  think  you  can  set  every 
single  thing  down  on  paper.  I  don't  think,  if  you  have  a  firm  stat- 
ute of  limitations,  that  it  is  going  to  work  in  every  instance,  be- 
cause there  will  be  cases  where  it  just  seems  absurd  on  the  face  of 
it  when  it  comes  up. 

At  the  same  time,  there  is  no  question  that  we  create  unfairness 
around  here  because  we  have  ex  post  facto  standards.  You  have 
Senators  who  act  based  on  what  they  believe  is  a  set  of  standards 
that  are  out  there  and  based  on  what  is  a  current  practice.  And 
then  things  change  and  standards  change,  five  years,  ten  years 
later,  and  they  are  being  brought  before  the  bar  for  something  that 
seemed  perfectly  appropriate  at  the  time  that  it  was  done,  with  the 
right  spirit  as  well. 

And,  let's  face  it,  if  you  go  back  over  the  200  year  history  of  this 
country,  the  standards  have  changed  radically.  What  Daniel  Web- 
ster did  as  a  Senator  that  was  perfectly  appropriate,  obviously 
would  be  actionable  today.  So  we  have  to  have  some  way  of  strik- 
ing a  balance.  That  has  to  be,  however,  within  the  judgment  of 
whatever  panels  the  Senate  delegates — to  whatever  panels  the 
Senate  delegates  that  responsibility,  and  then  the  Senate  itself. 

So  what  I  would  suggest  is  that  you  lay  out  explicitly  that  you 
are  going  to  take  into  account  the  time  frame,  the  standards,  the 
context  in  which  alleged  complaints  or  allegations  occur,  and  that 
will  fit  into  your  judgment  about  whether  violations  occurred  or 
what  kinds  of  penalties  might  apply. 

If  somebody  does  something  20  years  ago,  you  can  utter  a  sen- 
tence 20  years  ago  that  was  perfectly  within  the  standards  of  the 
time,  that  today  would  be  considered  an  awful  racist,  sexist,  or 
other  kind  of  remark,  because  language  changes  and  standards 
change.  You  could  do  something  in  a  social  context,  perfectly  ap- 
propriate by  almost  every  standard  20  years  ago,  that  would  be  to- 
tally inappropriate  today.  You  have  to  take  that  into  account. 

But  if  you  set  a  firm  conflict  of  interest — or,  excuse  me,  statute 
of  limitations  in  this  process,  you  are  going  to  find  instances  where 
people  are  alleged  to  have  done  horrible  things,  and  to  say  we  can't 
even  touch  that,  we  can't  even  look  at  it  to  make  a  judgment, 
would  make  you  look  foolish  and  would  damage  the  credibility  of 
the  institution. 

Mr.  Thompson.  I  agree  wholeheartedly  with  Norm's  statement 
on  that,  and  I  won't  add  to  it  except  for  two  things. 

One,  I  think  the  standards  have  changed  and  they  are  better 
now.  He  left  that  open.  I  think  we  should,  for  the  record 

Mr.  Ornstein.  Yes,  I  agree. 

Senator  Craig.  I  think  all  of  us  agree  with  that. 

Mr.  Thompson.  In  that  respect.  And  even  in  those  cases  where 
you  as  a  Member,  where  the  Ethics  Committee  decides  that  in  fact 
standards  have  changed  and  it  would  be — or  the  evidence  is  too  dis- 
tant to  be  really  reliable,  it  is  much  better  to  explain  it  on  that 


221 

basis.  To  say  why  exactly  in  this  case  it  is  not  appropriate  to  go 
forward,  rather  than  to  appeal  to  something  that  to,  not  only  ordi- 
nary citizens  but  even  many  lawyers,  seems  like  a  rather  technical 
excuse,  a  hook,  and  will  especially  seem  so  when  it  is  your  own 
rule. 

Senator  Craig.  Maybe  now  a  yes  or  no  question,  and  I  know  that 
is  an  impossible  one  with  this  business,  but  it  goes  to  the  issue  of 
the  constitutionality  of  what  we  may  or  may  not  do  here,  in  light 
of  the  citizens'  ability  to  select  for  their  purpose  of  representation 
in  a  Congress  to  be  formed,  their  Representative. 

And  the  case  that  comes  to  mind  is  the  question  of  Adam  Clay- 
ton Powell  of  years  ago,  when  the  body  in  the  House  decided  he 
had  not  served  in  an  ethical  fashion  and  they  cast  him  out,  only  to 
have  his  citizens  return  him,  saying,  "Wrong,  we  don't  care  how 
you  judge  him,  we  want  him  to  serve  us." 

I  guess  my  question  is — and  that's  the  kind  of  thing  we  tackle 
here.  I  reviewed  that  case,  not  at  the  time  but  many  years  later, 
reacting  by  saying  yes,  the  House  did  act  appropriately,  but  then 
again  so  did  the  citizenry.  Is  that  the  nature  of  our  system?  And  at 
the  same  time  need  we,  though,  be  cautious  as  to  our  choosing,  if 
you  will,  someone's  ability — not  ability,  but  their  time  of  service 
based  on  their  performance  versus  the  right  of  the  citizen  to  do  so, 
in  absence  of  or  in  concert  with  the  ability  of  the  Senate  and  the 
House  to  conduct  their  own  affairs? 

Mr.  Ornstein.  Yes. 

Senator  Craig.  Okay. 

Mr.  Ornstein.  Just  a  few  comments.  I  think  the  power  of  expul- 
sion is  there.  It  obviously  is  the  atomic  bomb,  the  nuclear  weapon 
of  the  institution  in  judging  its  own  Members,  and  it  should  be 
used  extremely  rarely. 

And  I  think  the  court  was  right  in  Powell  vs.  McCormick.  Per- 
fectly appropriate  or  all  right  for  the  House  to  expel  somebody  for 
egregious  behavior,  once.  But  once  the  citizens  decided  that,  taking 
that  into  account,  they  still  wanted  that  individual  to  represent 
them,  then  they  had  no  right  to  move  further. 

I  think  that  was  a  perfectly  appropriate  decision  to  be  made,  and 
it  seems  to  me  as  part  of  the  public  education  here — and  we  need  a 
lot  of  public  and  press  education  of  what  is  appropriate,  what  is 
ethical  and  what  is  unethical — that  laying  out  some  set  of  stand- 
ards about — for  example,  I  have  had  to  go  out  there  and  really 
have  to  explgdn  to  reporters  and  sometimes  to  citizens  why  a  de- 
nouncement, a  censure,  is  an  extraordinarily  punitive  step  taken 
by  the  institution,  the  sort  of  thing  that  doesn't  happen  to  citizens 
who  are  not  in  public  service  or  the  public  eye.  It  is  humiliating  to 
the  umpteenth  degree. 

Where  people  say,  "Well,  that's  nothing.  Why  don't  they  just 
draw  and  quarter  them?'  We  need  a  lot  of  public  education  that 
the  level  of  sanction  which  you  apply  in  this  process  is  in  fact  con- 
siderable. It  is  not  just  light  penalties,  wrist-slapping  or  less. 

Chairman  Bryan.  Let's  have  a  response  from  you,  Professor 
Thompson.  Then,  Senator  Craig,  I  am  going  to  reclaim  some  time 
here  so  I  can 

Senator  Craig.  I  am  through.  Thank  you. 
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Mr.  Thompson.  Yes,  the  answer  is  yes,  but  also  a  few  words.  I 
don't  think  one  should  draw  from  the  fact  that  in  the  case  of  expul- 
sion citizens,  voters  have  the  last  word,  and  they  should. 

From  that,  one  should  not  infer  that  the  most  important  or  only 
method  of  enforcing  rules  in  the  Senate  is  the  electoral  connection. 
It  seems  to  me  that  we  all,  all  citizens  have  an  interest  in  certain 
basic  standards  being  observed  by  all  Members,  not  just  our  own 
representatives,  and  that  that  is  why  this  Ethics  Committee  exists 
and  why  it  is  constitutionally  legitimate  and  important. 

It  so  happens  in  the  most  extreme  case  of  expulsion  we  have  de- 
cided constitutionally,  correctly,  I  think,  that  the  voters  had  the 
last  word,  but  they  don't  have  necessarily  the  last  word  on  many 
other  things  that  go  on  here,  and  they  shouldn't. 

Senator  Craig.  Thank  you.  Thank  you  both. 

Chairman  Bryan.  Thank  you  very  much,  Senator  Craig. 

One  thing  that  strikes  this  Senator,  having  heard  three  witnesses 
today  and  three  witnesses  at  our  previous  public  hearing,  there  is  a 
consensus,  even  a  unanimity  of  opinion  on  two  of  the  issues  that 
the  Study  Commission  has  approached  that  have  been  particularly 
troublesome. 

One  is  the  statute  of  limitations.  Each  of  you  have  argued  in  var- 
ious rationale  as  to  the  un-wisdom  of  trying  to  create  such  an  arbi- 
trary provision  by  rule.  The  other  is  the  flexibility  that  the  Ethics 
Committee  must  retain  in  terms  of  the  complaint  process  itself,  al- 
though perhaps  a  formalized  complaint  is  the  preferred  avenue. 

I  think  Senator  Rudman  was  probably  the  most  explicit  in  point- 
ing out  that  if  indeed — and  it  has  been  the  experience  of  the  Ethics 
Committee,  as  those  of  you  who  are  students  of  the  Committee 
know — that  some  of  the  matters  which  have  been  brought  to  our 
attention  that  were  sufficiently  egregious,  even  in  the  absence  of  a 
formal  complaint,  to  initiate  the  process  itself  was  entirely  appro- 
priate, and  the  failure  to  have  done  so  would  have  brought  great 
discredit  upon  the  institution. 

I  am  struck  with  the  argument  that  each  of  you  have  made  with 
respect  to  the  inclusion  of  lay  members  as  opposed  to  members  of 
the  institution  as  participating  in  the  process.  I  see  to  some  extent 
a  parallel  to  some  of  the  Jacksonian  arguments  of  the  last  century, 
and  that  is,  can  the  common  man,  or  as  we  would  say  today,  the 
common  man  or  woman,  be  entrusted  to  make  such  sensitive  judg- 
ments? 

As  you  know,  many  of  those  arguments  were  advanced  in  terms 
of  qualifications  to  hold  public  office,  even  to  vote  and  participate 
in  the  democracy  itself.  And  although  there  are  unique  circum- 
stances which  attach  to  the  operation  of  the  institution  of  the 
Senate,  I  do  not  believe  it  is  beyond  the  pale  for  people  that  are 
reasonably  intelligent,  that  are  fair-minded  in  their  approach,  to 
serve  as  part  of  that  process.  The  inclusion  thereof,  it  seems  to  me, 
tends  to  enhance  the  credibility. 

Having  made  that  general  observation,  let  me  ask  you,  Mr. 
Thompson,  as  to  a  bit  of  the  specifics,  because  you  go  into  a  bit 
more  of  that  than  we  have  had  before  us.  You  have  indicated,  as  I 
understand,  that  this  ethics  commission,  which  could  include  the 
lay  citizenry,  as  opposed  to  the  Ethics  Committee,  the  group  which 
is  established  currently  by  rule,  would  take  over  in  effect  an  advi- 
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sory  and  educational  function,  and  that  they  would  also  in  effect 
make  the  presentation,  or  at  least  make  the  determination  in  the 
first  step. 

You  do  not  care  for  the  word  "bifurcation,"  and  I  shall  not 
thrust  it  upon  you.  But  it  seems  that  you  come  out  with  the  same 
ultimate  conclusion  in  the  sense  that  there  are  two  stages  to  this 
process,  as  you  contemplate,  one  of  which  would  be  this  prelimi- 
nary inquiry,  to  use  Senator  Rudman's  language,  and  the  other  to 
be  an  adjudicatory  function. 

Recognizing  that  we  are  very  much  involved,  frequently  not  in 
the  context  of  a  formal  hearing,  but  asked  to  make  some  judgments 
as  to,  "Is  the  matter  that  comes  to  our  attention  serious  enough  to 
involve  the  full  process  itself?"  I  mean  a  complaint  that  comes  to 
us  that  may  be  anonymous,  or  a  complaint  that  comes  to  us  that 
we  refer  to  the  Member  to  say,  "Look,  what  is  your  response  to 
that?"  It  may  be  something  as  minor  as,  "There  was  a  report  that 
your  office  used  the  fax  machine  inappropriately,"  and  it  is  deter- 
mined, "yes,"  that  that  was  the  case,  but  it  was  done  by  a  staff 
member  and  that  the  public  treasury  has  been  reimbursed  for  the 
expenditure. 

Now  do  you  contemplate  that  that  sort  of  thing  would  be  done  by 
this  advisory  ethics  commission?  Because  that  would  require 
almost  an  ongoing  ethics  commission,  as  opposed  to  convening  a 
commission  for  the  purpose  of  the  kinds  of  things  that  generally 
draw  great  public  attention. 

Mr.  Thompson.  Well,  I  do  conceive  of  it  as  an  ongoing  commis- 
sion, that  for  the  period  of  time  of  service  these  Members  would  be 
here  and  devoting  some  portion  of  their  time  to  this,  in  the  way 
that  some  serious  commissions  of  government  or  some  parts  of 
service  agencies  of  Congress  now  work,  and  that  the  staff,  a  large 
part  of  the  staff  that  now  does  such  an  excellent  job  for  the  Ethics 
Committee,  a  significant  part  of  that  staff  would,  those  functions 
and  some  of  those  people  would  work  more  as  staff  do,  in  say  the 
Congressional  Budget  Office,  more  as  a  non-partisan  civil  service. 

So  you  correctly  characterize  what  I  am  proposing.  That  is  not 
an  essential  feature.  I  could  imagine  that  there  are  arguments  on 
both  sides,  and  we  could  have  the  Ethics  Committee  remain  pretty 
much  the  main  body  that  does  the  educational  and  advisory  work. 
The  disadvantage  of  that,  of  course,  is  that  that  leaves  in  place 
pretty  much  a  large  part  of  your  everyday  responsibilities  here. 

Chairman  Bryan.  I  don't  mean  to  suggest  that  it  could  not  be 
done.  I  think  that  it  could  be.  It  would  be  more  time-consuming 
only  in  the  sense  that  the  ethics  commission,  as  you  call  it,  would 
have  to  meet  much  more  frequently. 

Mr.  Thompson.  Yes. 

Chairman  Bryan.  Because  I  can  tell  you  that  there  is  seldom  a 
week  that  goes  by  that  there  are  not  those  kinds  of  discussions. 
Many  of  them  would  not  be  of  the  kind  of  alleged  misconduct  that 
would  generate  any  great  public  notoriety,  but  nevertheless  must 
be  dealt  with  and  resolved  in  a  responsible  fashion.  That  certainly 
could  be  done,  but  it  would  be  more  time-consuming. 

Mr.  Thompson.  For  the  commission,  but  less  for  the  Ethics  Com- 
mittee. 
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Chairman  Bryan.  Yes,  that  is  true.  No,  that  is  very  true.  In  the 
sense  that  it  would  be  less  burdensome  on  the  Ethics  Committee,  it 
has  some  rather  obvious  appeals,  as  Mr.  Ornstein  points  out. 

Let  me  ask  you  to  comment  a  little  bit  on  the  Rudman  proposal, 
that  indeed  the  commission  as  you  call  it  would  be  constituted 
much  as  a  grand  jury,  to  establish  a  threshold  of  probable  cause,  to 
take  the  matter  then  to  the  adjudicatory  phase.  At  what  point, 
then,  does  the  commission  or  the  initial  review  body — in  the  case  of 
the  Rudman  proposal,  each  body  is  constituted  of  members  of  the 
institution — but  where  does  the  responsibility  end  with  respect  to 
the  function  of  the  grand  jury,  the  group  that  in  effect  is  doing  the 
preliminary  inquiry? 

Mr.  Thompson.  Well,  as  you  have — just  so  it  will  be  clear — as 
you  suggest.  Senator  Rudman  does  divide  the  functions  in  a  similar 
way  that  both  Norm  and  I  have  also  accepted,  I  think.  Norm  and  I 
have  some  small  disagreement,  I  think,  about  how  far  the  first 
stage  should  go,  and  I  could  see  extending  it  further  or  not. 

Senator  Rudman's  proposal  would  have  the  second  stage  be  done 
by  a  group  of  an  ad  hoc  committee  within  the  Senate,  whereas  for 
me,  my  proposal  has  the  Senate  Ethics  Committee  doing  the  second 
stage. 

Chairman  Bryan.  Yes. 

Mr.  Thompson.  Your  question  is,  where  in  this  mass  of  propos- 
als  

Chairman  Bryan.  In  either  instance,  where  does  the  first 
group- 


Mr.  Thompson.  Where  does  the  first  group  stop? 

Chairman  Bryan.  Yes. 

Mr.  Thompson.  I  think  I  favored  stopping  at  the,  like  a  grand 
jury,  at  reaching  the  conclusion  that  probable  cause,  or  under  the 
Senate  terminology,  sufficient  credible  evidence  exists,  rather  than 
going  ahead  and  reaching  a  finding  or  reaching  a  conclusion  that  a 
serious  violation  has  occurred. 

Now  I  do  give  some — on  one  side  there,  you  might  be  able  at  that 
stage  to  say  a  de  minimis  violation  has  occurred;  this  really  should 
not  go  forward;  that  there  has  been  a  technical  or  inadvertent  vio- 
lation. The  commission,  the  first  stage,  should  be  able  to  reach  that 
conclusion,  and  that  would  seem  to  me  to  be  something  other  than 
just  probable  cause. 

Presumably  the  Ethics  Committee  could  always  say,  "No,  that  is 
not  de  minimis  after  all.  We  want  to  hear  it."  And  then  the  com- 
mission would  have  to  bring  forward  the 

Chairman  Bryan.  Would  that  kind  of  a  relationship  always  con- 
template the  use  of  special  counsel?  Let  us  assume  in  the  first  in- 
stance that  the  threshold  standard  of  credible  evidence  of  probable 
cause,  whatever  standard  may  be  adopted,  is  met.  And  then  the 
second  or  the  adjudicatory  panel,  however  it  may  be  constituted, 
putting  that  issue  aside  for  the  moment,  the  body  that  would  hear 
the  evidence,  who  would  actually  make  the  presentation  to  the 
second  panel? 

Mr.  Thompson.  It  could  be  special  counsel,  but  I  would  think 
that  the  need  for  special  counsel  would  be  less  if  you  had  an  inde- 
pendent report  and  presentation  of  charges  by  the  commission. 
Now  who  would  actually  present  it?  Normally  I  would  think  it 
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would  be  the — whoever  on  the  staff,  or  from  the  commission,  would 
come  and  present  the  case  before  the  Ethics  Committee. 

Chairman  Bryan.  And  the  follow-up  question  to  that  would  be,  if 
that  were  to  be  the  case,  would  that  counsel  then  advise  the  second 
panel  as  to  any  legal  questions  that  might  arise.  Because,  as  you 
can  appreciate,  as  a  former  attorney  general,  we  had  these  kind  of 
situations  arise  from  time  to  time  when  we  had  deputy  attorneys 
general  from  two  different  divisions  advising,  and  all  of  a  sudden 
we  had  conflict.  How  would  you  suggest  that  that  be  dealt  with,  if 
you  see  it  as  a  potential  problem? 

Mr.  Thompson.  Well,  I  think  it  is  a  potential  problem  which  I 
have  not  addressed,  and  I  think  probably  the  Ethics  Committee 
would  want  to  have  its  own  legal  advice,  its  own  general  counsel,  it 
would  have  to  have.  And  I  think  there  would  have  to  be  clear  un- 
derstandings, clearer  than  I  expressed  in  my  answer  to  the  first 
part  of  your  question,  about  the  exact  responsibility  of  the  repre- 
sentative of  the  commission  and  the  legal  counsel  or  staff  of  the 
Ethics  Committee.  In  general,  once  a  matter  reaches  the  Ethics 
Committee,  its  staff,  its  counsel  even,  and  its  members  really 
should  be  the  primary  body. 

Chairman  Bryan.  Mr.  Ornstein,  let  me  shift  the  focus  to  you  for 
a  moment.  I  agree  with  the  standards  change.  The  Daniel  Webster 
story  is  one  of  my  great  stories,  too,  where  I  think  it  illustrates  a 
great  Senator  of  his  generation,  much  of  that  conduct  would  be  and 
should  appropriately  be  denounced  in  the  standards  of  the  late 
20th  century — not  to  in  any  way  denigrate  his  memory  or  his  serv- 
ice, but  the  standards  change. 

Nevertheless,  I  think  we  ought  not,  and  I  want  to  be  clear  that 
you  are  not  suggesting  that  we  ought  to  be  confined  to  some 
narrow  legalistic  definition.  We  have,  in  our  empowerment  as 
members  of  the  Ethics  Committee  the  misconduct  standard,  which 
was  dealt  with  as  you  know  extensively  in  the  Keating  case,  in 
which  essentially  the  argument  was  made,  "Well,  it  does  not  ad- 
dress any  specific  violation  of  a  rule.  Therefore,  it  is  not  action- 
able." That  was  rejected. 

We  may  very  well  have  a  changing  standard,  it  seems  to  me,  but 
indeed  if  the  conduct  in  the  past,  whatever  it  might  be,  would  fall 
within  the  rubric  of  misconduct,  even  though  we  might  know  it  in 
a  later  period  of  time  as  something  which  has  a  specificity  that  was 
not  recognized  in  an  earlier  time,  nevertheless  the  Senate  would 
not  be  precluded  from  taking  action. 

Mr.  Ornstein.  Absolutely,  and  I  want  to  get  away  from  narrow 
legalistic  standards.  It  seems  to  me  there  are  instances  where  the 
defense  that  "I  didn't  violate  the  letter  of  any  law  or  rule  or  "It 
was  perfectly  appropriate  at  the  time"  might  not  apply,  or  that  you 
might  use  a  different  standard. 

It  is  one  reason,  though,  for  doing  what  Dennis  suggested,  which 
is  coming  out  with  a  manual  or  a  readable  book  that  talks  about 
what  the  standards  are  in  more  general  terms.  You  have  to  retain, 
in  this  institution  and  I  think  in  the  Ethics  Committee,  the  full 
flexibility  to  make  some  judgments  that  might  well  be  ex  post  facto 
judgments,  that  might  say  you  didn't  violate  the  letter  of  anything 
but  this  was  wrong,  and  the  fact  is  some  punishment  is  applicable. 
You  want  to  do  it  as  best  you  can,  with  the  appropriate  balance  for 
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the  rights  and  protections  of  the  individual  Members  as  well  as  the 
broader  institutional  integrity  taken  into  account. 

Chairman  Bryan.  I  must  say  that  the  Ethics  Committee,  as  op- 
posed to  the  Ethics  Study  Commission,  intends  to  undertake  that 
task  and  to  prepare  a  manual,  and  I  think  there  is  consensus  on 
that. 

Finally,  let  me  just  ask  you  a  couple  of  more  arcane  points  that 
have  never  actually  come  up,  to  my  knowledge,  but  are  part  of  the 
hallmark  of  the  Ethics  Committee's  action  is  that  we  are  biparti- 
san, equal  numbers  of  Republicans,  equal  numbers  of  Democrats. 
What  happens  if  there  is  an  impasse? 

What  happens,  because  the  composition  of  the  Ethics  Committee 
is  six  in  number,  what  happens  if  there  is  an  impasse?  It  doesn't 
necessarily  have  to  be  on  a  partisan  basis.  It  could  indeed  be  three 
and  three,  in  terms  of  either  the  scope,  either  the  scope  of  the  Com- 
mittee's undertaking  or  some  specific  intermediate  action,  or 
indeed  a  final  decision. 

Mr.  Ornstein.  Sure. 

Chairman  Bryan.  Now  what  mechanism  is  available  to  us — and 
I  know  Senator  Craig  and  I  need  to  leave  momentarily  for  the 
vote — but  what  mechanism  would  you  suggest  that  be  considered 
in  the  eventuality  that  that  would  ever  come  to  pass? 

Mr.  Ornstein.  Well,  it  is  not  unheard  of,  as  you  know,  and  it  can 
really  tear  this  institution  apart. 

It  seems  to  me,  first  of  all,  that  if  you  do  with  an  outside  group 
that  has  a  little  bit  of  distance,  where  the  leaders  pick  equal  num- 
bers, that  you  reduce  the  likelihood  of  something  like  that  happen- 
ing. 

At  the  same  time,  it  seems  to  me  that  if  the  Ethics  Committee 
reaches  an  impasse,  what  it  ought  to  do  is  to  report  what  it  has 
got,  its  information,  its  findings  and  its  results,  to  the  Leadership, 
the  Joint  Leadership.  And  the  Joint  Leadership  then  makes  the  de- 
cision, and  frankly  if  there  is  an  impasse  at  that  level,  it  has  to  be 
a  decision  that  will  rest  with  the  Majority  Leader  to  decide  what 
comes  forward  to  the  Senate  as  a  whole  for  consideration. 

I  don't  see  any  other  realistic  way  of  dealing  with  something  like 
this,  but  you  can  create  layers  where  you  can  minimize  the  likeli- 
hood that  you  end  up  with  an  impasse  that  can't  be  dealt  with. 

Chairman  Bryan.  There  are  some  things  that  even  a  chairman 
cannot  control,  and  that  is  the  passage  of  time.  Senator  Craig  and  I 
will  be  faulted  by  our  constituents  if  we  do  not  hasten  over  to  cast 
a  vote. 

Let  me  thank  both  of  you  for  your  very  helpful  and  thoughtful 
testimony,  and  ask  if  each  of  you  might  respond  if  we  have  any 
questions  in  writing  as  a  follow-up,  so  we  might  develop  some  of 
these  lines  of  questions.  And  once  again  let  me  express,  on  behalf 
of  the  Ethics  Study  Commission,  our  appreciation  for  your  time 
and  your  thoughtful  testimony. 

This  Commission  hearing  will  adjourn. 

[Whereupon,  at  4:56  p.m.,  the  hearing  was  adjourned.] 
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United  States  Senate, 
Senate  Ethics  Study  Commission, 

Washington,  DC. 

The  meeting  convened  at  2:20  p.m.  in  Room  253  of  the  Russell 
Senate  Office  Building,  the  Honorable  Richard  H.  Bryan  presiding. 
Present:  Senators  Bryan,  Lott,  and  Kassebaum. 

OPENING  STATEMENT  OF  HON.  RICHARD  H.  BRYAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEVADA 

Chairman  Bryan.  The  Commission  hearing  will  begin. 

Let  me  for  the  record  preface  my  comments  by  saying  that  this 
afternoon's  hearing  marks  the  third  and  the  concluding  public 
hearing  by  the  Ethics  Study  Commission.  Thereafter,  the  Study 
Commission  will  retire,  make  its  determination,  and,  pursuant  to 
the  appointing  authorities,  will  make  our  recommendations  to  the 
Leadership  with  respect  to  a  process  changes  that  the  Commission 
agrees  upon.  That  will  be  made  to  the  Leadership. 

This  afternoon  we  are  privileged  to  have  with  us  two  men  who 
have  rendered  distinguished  service  to  the  Senate  of  the  United 
States  and,  in  particular,  have  rendered  distinguished  service  as 
chairmen  of  the  Ethics  Committee  itself.  Their  insights,  based  upon 
their  experience,  will  be  particularly  helpful  to  this  Commission.  I 
am  personally  grateful  for  both  of  them  attending  this  afternoon. 

Let  me  turn  first  to  ask  Senator  Howell  Heflin,  who  chaired  and 
served  on  the  Ethics  Committee,  not  always  as  chairman,  for  six 
consecutive  sessions,  as  I  recall,  and  to  note  for  the  record  that  we 
are  delighted  on  a  personal  level  to  have  Judge  Heflin  back  with  us 
after  an  illness  which  took  him  out  of  the  Senate  for  a  few  days, 
and  delighted  to  have  him  back  looking  hale  and  hardy  as  always 
and  prepared  to  share  his  insight  and  great  wisdom  with  the  Com- 
mission. 

Senator  Heflin,  let  me  welcome  you,  and  we  will  turn  to  Senator 
Wallop  in  just  a  moment. 

STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ALABAMA 

Senator  Heflin.  Thank  you,  Mr.  Chairman.  I  am  pleased  to 
appear  before  this  Commission.  I  believe  I  served  13  years  altogeth- 
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er  on  the  Ethics  Committee,  and  was  chairman,  and  then  was  vice 
chairman  for  several  years  and  then  returned  to  the  chairmanship. 

I  have  a  number  of  recommendations.  I  testified  before  the  Joint 
Committee  on  the  Organization  of  Congress  that  was  chaired  by 
Senator  David  Boren  on  the  overall  workings  of  Congress,  and  my 
testimony  today  is  similar  to  that.  I  think  first  there  needs  to  be 
greater  uniformity  between  the  rules  existing  between  the  House 
and  the  Senate.  Many  people  don't  understand  the  differences 
when  there  are  differences,  and  I  think  uniformity  is  desirable. 

I  believe,  two,  that  the  functions  of  the  Ethics  Committee  that  is 
in  regards  to  the  charging  function  and  the  trying  function  ought 
to  be  separated,  sort  of  like  a  grand  jury  and  a  trial  jury.  This  can 
be  divided  between  two  separate  bodies,  or  it  could  be  that  it  could 
have  an  ethics  committee  and  have  a  panel  that  would  act  in  re- 
gards to  the  charging  function,  and  a  different  panel  in  regards  to 
the  trying  function. 

At  that  stage  I  think  that,  by  agreement,  violations  could  be  dis- 
posed of  at  the  charging  function,  and  the  rules  ought  to  be  flexible 
to  allow  that. 

Then  I  believe  that  an  outside  panel  should  be  established  as  an 
additional  level  of  review.  Article  I,  section  5,  subsection  2  of  the 
Constitution  states  that  each  house  may  determine  the  rules  of  its 
procedure,  punish  its  Members  for  disorderly  behavior  and,  with 
concurrence  of  two-thirds,  expel  a  Member. 

I  believe  that  an  outside  panel  made  up  of  former  Senators — and 
I  say  a  former  Senator,  and  I  don't  believe  that  any  other  group 
could  serve  with  any  way  of  having  any  knowledge  of  the  institu- 
tion, but  the  former  Senators  could  serve  as  a  helpful  panel.  This 
outside  body  or  panel  would  be  involved  in  the  ethics  procedure,  in 
an  advisory  or  recommending  capacity,  I  don't  think  that  they 
would  have  the  right  under  the  Constitution  to  be  able  to  make  de- 
cisions, and  I  think  that  they  would  be  limited  as  to  advisory  or 
recommending,  with  the  full  Senate  or  the  Ethics  Committee 
making  the  final  decision. 

I  envisage  maybe  a  four-step  procedure  for  substantial  Senate  in- 
quiries. One  would  be  a  division  or  separate  committee  serving  as  a 
grand  jury,  and,  in  essence,  this  committee  would  decide  whether 
to  charge  a  Member  with  a  violation. 

Step  2  could  be  that  if  the  charging  committee  so  desired,  they 
could  refer  it  for  review  to  the  panel  of  former  Senators.  I  think 
that  you  would  have  to  have  basic  standards  and  guidelines  in 
regard  to  establishing  when  that  should  occur  rather  than  just 
purely  subjective  determination  relative  to  that. 

Then  there  could  be  a  review  by  the  Senate  Ethics  Committee, 
and  I  think  the  Senate  Ethics  Committee  ought  to  have  a  great 
deal  more  authority  than  it  has  to  dispose  of  cases  at  its  level.  Basi- 
cally, it  is  almost  a  situation  where  you  have  to  have  agreement 
rather  than  having  them  go  ahead  and  dispose  of  matters.  And  of 
course  then,  finally,  a  step  which  would  require  full  action  by  the 
full  Senate,  if  that  is  required.  Of  course,  guidelines  ought  to  be  es- 
tablished. I  think  that  you  would  have  to  have  some  type  of  distin- 
guishing between  those  cases  that  merit  review  for  minor  infrac- 
tions, as  opposed  to  those  of  a  more  serious  nature. 
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Now,  I  have  also  suggested  that  a  manual  be  prepared  outlining 
the  rules  of  ethical  conduct  which  would  codify,  largely,  the  inter- 
pretive rulings  today,  or  else  that  the  manual  be  annotated  with 
the  interpretive  rulings  under  various  sections.  I  think  this  would 
give  a  lot  better  information  to  Senators  and  their  staffs  in  connec- 
tion with  it. 

I  think,  further,  that  an  orientation  program  for  new  Members 
that  come  in  is  highly  desirable.  Right  now  you  spend  about  an 
hour  at  the  Orientation  Program  on  ethics.  I  think  far  more  than 
that  is  desirable. 

I  also  think  that  the  Ethics  Committee  ought  to  have  a  variety  of 
representatives  on  it.  I  think  there  ought  to  be  some  more-senior 
Members.  I  recommended  that  one  Member  from  each  party  should 
be  in  the  top  10  percent  of  the  seniority  in  the  Senate,  another 
Member  from  each  party  be  in  the  top  10  to  30  percent  of  range  of 
seniority,  and  the  third  Member  could  come  from  the  lower  70  per- 
cent. I  think  this  would  add  some  more  prestige  to  the  committee 
by  having  more-senior  Members  involved. 

I  think  one  of  the  biggest  problems  is  leaks  from  the  Ethics  Com- 
mittee. I  don't  know  how  you  do  anything  about  it.  We  had,  obvi- 
ously, leaks  in  several  of  the  cases  in  which  I  was  involved.  We  had 
GAO  investigations  and  studies,  and  even  there  was  an  outside 
committee  that  looked  into  it.  But  they  were  not  able  to  come  to 
any  conclusion. 

Special  counsel,  I  think,  staff,  and  with  the  help  of  GAO,  can  do 
a  great  deal.  And  only  in  very  rare  cases  would  you  turn  to  special 
counsel.  The  House  has  looked  at  special  counsel  over  the  years, 
and  not  to  accuse  any  specific  person  or  anything  else,  but  I  think 
that  there  is  some  sort  of  a  feeling  that  special  counsel  is  interest- 
ed in  their  own  advancement,  sometimes,  rather  than  the  service 
that  they  render  to  the  Ethics  Committee. 

There  is  a  big  problem  on  unethical  conduct  not  covered  by  rules 
or  law,  and  that  gets  to  subjective  evaluation  and  maybe  some  gen- 
eral guidelines  as  to  how  you  would  deal  with  those  types  of  uneth- 
ical conduct  where  it  is  not  a  violation  of  a  rule  or  a  law. 

There  still  is  a  major  problem  existing  on  constituent  services. 
The  Rules  Committee  recommended,  and  the  Senate  adopted,  a 
series  of  rules  dealing  with  constituent  services,  with  executive 
branch  agencies  and  administrative  agencies,  independent  agen- 
cies. But  many  of  those  agencies  have  their  own  rules,  and  there 
needs  to  be  some  sort  of  coordination  as  to  what  could  or  could  not 
exist  between  those.  And  there  are  certain  executive  branch  agen- 
cies, if  inquiry  is  made  as  to  status,  perhaps  maybe  an  appointment 
with  somebody  that  they  represented,  and  they  think  that  that  has 
some  type  of  outside  pressure  being  brought.  I  think  clearly,  under 
the  Rules  as  we  have  today,  you  clearly  are  within  your  ethical 
rights  to  do  that  with  constituent  service. 

But  I  think  maybe  at  least  with  the  administrative  organization 
or  something,  there  needs  to  be  better  coordination  where  there 
would  be  a  clearer  understanding  where  Senators  themselves  do 
not  want  to  violate  rules  but  one  set  of  rules  says  that  you  can  do 
this  and  one  set  of  rules  maybe  says  that  you  can't  do  it. 

That,  generally,  is  my  testimony  as  to  what  I  would  suggest. 
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Chairman  Bryan.  Senator,  we  thank  you  very  much  for  that  tes- 
timony. 

We  are  pleased  also  to  have  Senator  Wallop  with  us  this  after- 
noon, who  also  brings  to  this  Commission  a  wealth  of  experience, 
having  served  as  chairman  of  the  Ethics  Committee  in  the  97th 
Congress,  which  marked  the  period  of  time  in  which  the  Senator 
Harrison  Williams  matter  was  addressed. 

I  might  say  parenthetically  that  having  talked  with  some  who 
were  involved  in  that  in  various  aspects.  Senator,  you  draw  wide 
praise  on  both  sides  of  the  political  aisle  for  your  handling  of  that 
as  well  difficult  matters  brought  before  the  Ethics  Committee 
during  your  time. 

Let  me  invite  your  comments.  As  you  know,  our  charge  is  to  look 
at  the  process  itself,  and  we  certainly  welcome  your  suggestions.  If 
you  have  some  time,  I  would  like  to  ask  each  of  you  a  couple  of 
questions  and  then,  recognizing  that  your  time  constraints  are  lim- 
ited, we  will  be  easy  on  you. 

Senator  Heflin.  I  do  have  a  place  that  I  might  have  to  go.  I 
wonder  if  you  might  ask  me  one  question  and  let  me  go. 

[Laughter.] 

Chairman  Bryan.  Senator,  will  you  yield? 

Senator  Wallop.  Yes. 

Chairman  Bryan.  Let  me  make  sure  that  I  understand  the  con- 
struction of  the  role  of  this  panel  of  former  Senators.  My  under- 
standing. Senator  Heflin,  is  that  you  favor  what  has  been  referred 
to  as  a  bifurcated,  I  think  you  used  the  word,  charging  committee 
and  that  it  would  go  ultimately  to  something  that  might  be  akin  to 
an  adjudicatory  function.  But  you  also  mentioned  that  there  would 
be  involvement  by  former  Senators,  and  you  observed,  and  I  think 
correctly  so,  that  constitutionally  there  is  a  limitation  on  what  one 
who  is  not  a  member  of  the  institution  itself  can  do  in  terms  of 
making  any  final  determinations.  So  that  would  be  a  recommend- 
ing function. 

Can  you  put  those,  if  there  are  indeed  three  different  panels  that 
you  contemplate,  could  you  put  those  into  context  for  me?  Perhaps 
I  misunderstood  your  testimony. 

Senator  Heflin.  Well,  basically,  charging  would  be  just  like  a 
grand  jury,  that  sort  of  thing. 

Chairman  Bryan.  That  would  be  one  panel? 

Senator  Heflin.  That  would  be  one  panel. 

Chairman  Bryan.  All  Members  of  the  Senate? 

Senator  Heflin.  Yes.  They  would  be  Members  of  the  Senate.  And 
then  you  would  have,  eventually,  a  trying  body,  which  would  be  all 
Members  of  the  Senate. 

Chairman  Bryan.  And  that  would  be  different? 

Senator  Heflin.  That  would  be  different.  Now,  outside  Counsel 
would  not  be,  in  my  judgment,  for  the  average  case.  You  could  skip 
that  step,  depending  on  certain  guidelines  that  you  might  establish, 
in  many  instances,  but  in  some  instances  you  might  want  to  go  to 
that. 

Chairman  Bryan.  Now,  you  mentioned  that  you  thought  that  the 
Ethics  Committee  itself  should  have  more  power,  and  I  take  by 
that  that  you  mean  as  opposed  to  the  present  system  where  we  rec- 
ommend to  the  full  body  of  the  Senate.  At  what  point? 
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My  understanding  is  that  the  range  of  sanctions  to  expel,  to  cen- 
sure, to  reprimand,  although  we  have  used  Roget's  Thesaurus  in 
many  different,  imaginative  ways  to  define  what  we  mean  by  "rep- 
rimand," and  then  there  is  a  provision  to  recommend  to  the  party 
conference  that  an  individual  Member,  against  whom  a  discipli- 
nary sanction  is  imposed,  should  be  stripped  of  his  or  her  seniority. 

Within  that  context,  what  sanctions  would  you  suggest  ought  to 
be  retained  by  the  Ethics  Committee?  At  what  point  would  you 
make  the  recommendation  that  the  full  body  would  have  that  au- 
thority? 

Senator  Hefun.  Basically,  the  rules  today  indicate  that  the 
Ethics  Committee  cannot  do  anything  without  the  agreement  of 
the  person.  I  would  think  that,  number  one,  the  Committee  ought 
to  be  powered  to  take  disciplinary  action,  other  than  expulsion,  by 
the  Committee  itself. 

Number  two  is  that  the  full  range  of  things  should  be  available  if 
the  Ethics  Committee  wants  to  censure,  if  the  Committee  wants  to 
reprimand,  denounce,  reprove,  whatever  might  be  done.  But  right 
today,  unless  the  Rules  have  been  changed,  you  cannot,  number 
one,  do  it  without  an  agreement  of  the  person  that  is  being 
charged.  And  I  think  that  the  Committee  could  take  action  and  dis- 
pose of  a  great  number  of  cases  with  that. 

Trying  to  reach  an  agreement,  sometimes,  with  the  party,  to 
handle  it  at  the  Ethics  Committee  level  involves  a  great  deal  of 
time  than  otherwise,  and  I  think  the  Committee  itself  could  take 
certain  actions  and  reserve  for  the  more  serious  offenses  censure 
by  the  full  Senate  as  opposed  to  a  censure  by  Committee,  after  con- 
sidering the  seriousness  involved. 

But  I  think  that  those  things  could  be  done,  and  it  could  be  done 
in  a  matter  to  dispose  of  some  cases. 

Chairman  Bryan.  Senator,  just  to  follow  up,  and  Senator  Wallop, 
I  appreciate  your  indulgence  with  us  here.  I  know  both  of  you  have 
very  busy  schedules. 

Assume  for  the  sake  of  argument  that  the  Ethics  Study  Commis- 
sion was  prepared  to  make  that  kind  of  recommendation  for  a  rules 
change.  Let  me  be  clear  in  terms  of  my  understanding  of  what  you 
are  suggesting.  You  are  suggesting,  as  I  understand  it,  that  the 
Ethics  Committee  itself  would  be  empowered  as  a  committee  to 
impose  a  censure.  Now,  would  a  Senator  who  faced  such  a  sanction 
have  the  ability  to  appeal  that  to  the  full  body  of  the  Senate?  Is 
that  it? 

Senator  Hefun.  Oh,  I  think  so.  Yes,  I  would  certainly  give  him 
that  right,  placed  in  the  power  of  a  group  like  that,  he  ought  to 
have  the  right,  in  other  words,  my  observation  is  you  spend  a  lot  of 
time  trying  to  negotiate,  negotiate. 

Chairman  Bryan.  I  agree. 

Senator  Heflin.  But  after  a  while  then  he  would  have  the  right 
of  appeal.  In  other  words,  if  he  wanted  to  take  it  to  the  Floor,  then 
he  would  have  that  right. 

Chairman  Bryan.  I  appreciate  that. 

Senator  Heflin,  we  are  again  very  appreciative  for  your  time  and 
the  observations  that  you  bring  after  a  great  meany  years  of  expe- 
rience serving  on  the  Ethics  Committee. 


232 

Let  me  say  that  I  don't  think  anybody  has  the  desire  to  exceed 
your  tenure  of  service.  So,  in  that  sense,  you  record  may  be  secure 
through  all  of  posterity. 

[Laughter.] 

Senator  Heflin.  I  would  hope  so,  not  for  my  own  self-satisfac- 
tion, but  for  the  pain  that  would  be  saved. 

Chairman  Bryan.  I  think  that  you  are  in  the  Guinness  Book  of 
World  Records. 

Senator  Heflin.  Thank  you. 

Chairman  Bryan.  Senator  Wallop,  let  us  hear  from  you  and  your 
thoughts. 

STATEMENT  OF  HON.  MALCOLM  WALLOP,  A  U.S.  SENATOR  FROM 

WYOMING 

Senator  Wallop.  I  do  have  and  have  had  strong  feelings  about 
this  Senate,  about  its  reputation,  about  our  Code  of  Conduct.  Let 
me  begin  by  saying  that,  in  my  view,  the  code  today  stands  as  an 
accusation  that  no  matter  how  one  may  have  conducted  one's  life 
in  the  private  sector,  that  once  entering  public  life  there  can  be  no 
further  trust  of  confidence  in  one's  integrity.  It  is  unnecessarily 
complex  and  rigid,  and  complexity,  in  my  view,  does  not  create 
either  honesty  nor  morality  but  it  can  create  inadvertent  noncom- 
pliance. 

I  wish  you  well  in  this  endeavor,  but  I  am  not  here  to  recom- 
mend radical  changes  in  the  current  process.  As  you  know,  I  served 
as  vice  chairman  of  the  Ethics  Committee  along  with  Senator 
Heflin,  and  I  chaired  the  Committee  during  the  96th  Congress,  pre- 
sided over  the  final  disposition  of  Senator  Williams's  case,  and 
served  during  the  investigation  into  former  Senator  Howard 
Cannon,  although  that  was  resolved  by  the  1982  electoral  process. 

Mr.  Chairman,  we  had  no  real  crisis  due  to  inadequate  process 
during  those  times.  And  I  know  that  procedures  have  remained  es- 
sentially the  same  ever  since  the  Select  Committee  on  Ethics  was 
established  in  1977.  Your  letter  asked  me  to  address  certain  issues 
in  my  comments  today,  and  I  will  respond  to  the  specific  questions 
concerning  composition,  procedures,  sanctions  of  the  Ethics  Com- 
mittee in  a  moment.  But  let  me  first  remark  generally  on  the 
Senate  ethics  encompassing  the  code  of  conduct  in  addition  to  rules 
of  procedure. 

The  fundamental  purpose  is  to  the  ethical  code,  first,  to  protect 
the  reputation  and  the  integrity  of  the  Senate  and  second,  to  pro- 
tect the  reputation  of  individual  Senators  against  frivolous  and  un- 
substantiated charges.  And  I  really  do  not  see  a  conflict  between 
the  two.  Damage  to  the  reputation  of  one  does  damage  to  the  repu- 
tation of  the  other. 

The  process  finds  it  necessary  to  define  ethical  conduct  by  pro- 
scribing certain  behaviors.  A  Member  can  easily  be  faced  with  two 
conflicting  rulings  and  can  cross  either  or  both  while  consciously 
trying  to  comply  with  each.  I  understand  that  the  Ethics  Commit- 
tee staff  gets  approximately  200  calls  a  week  for  oral  advice  on  the 
application  of  the  Code  and  that  the  committee  still  receives  some 
700  to  800  written  requests  for  advice  each  year. 
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Now,  Mr.  Chairman,  contemplate  for  a  moment  what  that 
means.  It  means  that  100  people  who  have  got  fine  reputations 
each  has  to  ask  for  written  understanding  of  whether  an  action  he 
is  about  to  take  is  moral  or  unmoral,  seven  times  a  year.  Some- 
thing is  really  bizarre  about  that.  It  has  nothing  to  do  with  ethics. 
People  who  have  reached  the  status  of  life  of  a  U.S.  Senator  have 
to  ask  somebody  almost  every  other  day  whether  what  they  are 
about  to  do  is  right  or  wrong.  And  if  the  public  office  is  a  public 
trust,  then  we  have  carried  it  to  an  absurd  level,  in  my  judgment. 

Now,  to  focus  on  your  particular  inquiries.  With  regard  to  com- 
position of  an  Ethics  Committee,  my  belief  is  that  I  am  comfortable 
with  the  composition  of  the  current  membership,  as  it  now  stands, 
three  from  each  party.  Perhaps  you  could  change  it  to  four. 

But  I  differ  with  my  colleague,  Senator  Heflin.  I  strongly  recom- 
mend that  only  current  Members  be  allowed  to  serve  and  that 
former  Members  or  former  Congressional  staffers  do  not  have  a 
role  in  this  process  and,  frankly,  it  frightens  me  to  think  of  invit- 
ing the  rest  of  the  public  in,  saying  essentially  that  we  in  the 
Senate  do  not  know  how  to  judge  our  own  conduct.  It  seems  to  me 
that  that  is  an  acceptance  of  a  public  view  of  our  incompetence, 
and  I  wish  the  Senate  would  not  indulge  itself  in  it.  If  the  Senate 
cannot  do  it,  we  cannot  expect  outsiders  to  do  it  any  better.  And  we 
would  rue  the  day  that  we  did  that. 

I  do  not  think  it  is  necessary,  either,  to  pass  a  rule  that  the  mem- 
bership be  appointed  to  reflect  specific  classes  of  Member  seniority. 
I  do  think  that  the  Leadership  should  pay  more  attention  to  it. 
There  are  Leadership  appointments,  and  Leadership  ought  to  be 
perfectly  capable  of  taking  that  into  account  when  making  their 
decisions  who  should  and  should  not  serve.  But  I  do  not  think  that 
a  rigid  proportioning  is  particularly  useful. 

As  for  the  suggestion  that  Committee  members  serve  on  a  rotat- 
ing basis  for  each  case,  I  think  the  better  idea  would  be  to  have  the 
member  serve  on  a  rotating  basis  on  the  Committee  as  a  whole  and 
say,  following  your  comments  to  Senator  Heflin,  perhaps  limiting 
terms  to  four  or  six  years  maximum. 

I  am  not  a  believer  in  the  adjudicatory  role.  I  think  the  com- 
plaint of  most  people  is  that  we  take  too  long  to  dispose  of  things. 
And  I  see  that  as  doing  nothing  but  extending  the  time  in  which 
they  are  in  the  public  eye.  And  if  they  are  in  the  public  eye,  it  is 
not  only  a  burden  to  the  individual  involved  but  the  Senate  as  well. 

So  long  as  these  things  remain  unresolved,  the  Senate  is  under 
judgment  just  as  much  as  the  individual.  I  strongly  believe  that  if 
we  are  to  establish  the  Ethics  Committee  as  a  credible  body,  and  I 
believe  it  is  a  credible  body,  they  have  to  take  the  responsibility  to 
see  into  the  investigation  of  Members'  misconduct  through  to  the 
end,  with  the  full  membership  of  the  Senate  passing  ultimate  judg- 
ment on  the  most  serious  cases  as  to  whether  some  serious  sanction 
ought  to  be  imposed. 

I  do  favor  a  more  flexible  approach  than  you  and  Senator  Heflin 
were  talking  about  for  many  of  the  issues  that  come  in  front  of  the 
Ethics  committee.  I  appreciate  the  importance  of  an  effective  work- 
ing process,  but  the  more  formal  the  rules  in  this  regard  the  more 
chaotic  the  consequences.  It  is  not,  and  I  don't  have  to  tell  you,  it  is 
not  easy  to  judge  ethical  conduct  of  a  colleague,  but  the  Committee 


234 

must  be  able  to  exercise  its  own  judgment  as  to  reflect  the  highest 
standards  of  fair  and  ethical  conduct  if  the  Senate  is  to  command 
the  respect,  trust,  and  confidence  of  the  American  people. 

The  Committee  cannot,  and  certainly  should  not,  try  to  establish 
arbitrary  time  frames  when  the  obligation  is  to  protect  the  Senate 
against  Senators.  The  means  for  triggering  a  complaint  against  a 
Member  should  be  left,  I  believe,  still  to  the  discretion  of  the  Com- 
mittee. It  is  only  that  it  ought  to  be  an  obligation  to  make  timely 
decisions. 

Is  it  valid  or  is  it  not?  It  is  something  the  Committee  alone  must 
determine  based  on  the  unique  circumstances  of  every  case.  The 
Committee  must  be  given  the  opportunity  to  exercise  its  own  good 
judgment  in  determining  whether  hearing  examiners  would  be 
useful  at  a  certain  stage  of  the  proceedings  and  whether  or  not  the 
case  hearing  should  be  made  public. 

Special  counsel  can  be,  and  was,  extraordinarily  useful  to  us  in 
the  case  of  Harrison  Williams.  I  honestly  believe  that  the  Senate's 
reputation  stood  very  high  all  during  that  procedure,  and  that  spe- 
cial counsel  was  primarily  the  reason  why.  He  did  things  for  us 
which  allowed  us  to  have  choices  laid  in  front  of  us  to  as  to  what 
judgments  should  be  made. 

I  said  before,  and  I  believe  strongly,  that  the  committee  has  the 
responsibility  of  protecting  the  reputation  of  parties,  and  I  do  not 
favor,  therefore,  an  unlimited  reach-back  for  investigating  behav- 
ioral charges.  If  the  charge  has  not  been  made  within  a  certain 
amount  of  time,  it  may  not  be  worth  making;  and  if  it  is  made,  it 
may  only  be  political  in  nature. 

However,  for  charges  such  as  bribery  or  some  other  specific  cor- 
ruption of  a  Senate  office,  it  seems  to  me  that  no  matter  when  in 
the  term  that  it  is  alleged  to  have  occurred,  it  should  be  diligently 
pursued,  and  I  believe  that  to  be  essential  to  the  integrity  of  the 
Senate.  I  would  recommend  a  six-year  statute  of  limitation,  similar 
to  that  used  in  the  House,  but  with  a  clause  to  allow  for  the  consid- 
eration of  evidence  of  criminal  misbehavior  directly  related  to  the 
office. 

Now,  the  scope  of  penalties  and  sanctions  available  to  the  Senate 
Ethics  Committee  is,  in  my  judgment,  adequate  to  address  the  full 
range  of  ethical  questions  that  arise.  The  committee  currently  has 
flexibility  to  sanction  Members  for  lesser  violations  without  having 
to  go  to  the  full  Senate.  We  had  a  number  of  cases  dealing  with  the 
misuse  of  the  frank,  for  example,  simply  resolved  by  requiring  the 
Senator  to  reimburse  the  amount,  and  we  did  not  have  to  bring  it 
in  front  of  the  full  Senate. 

So,  I  would  recommend,  and  I  think  you  were  exploring  this  with 
Senator  Heflin,  some  kind  of  concept  of  relative  values,  as  in  the 
case  of  the  Uniform  of  Military  Justice,  for  example.  For  the  first 
order,  on  relatively  minor  offenses,  the  commanding  officer  can 
issue  the  punishment  and  then  the  accused  has  the  right  to  ask  for 
a  court  martial  if  he  does  not  accept  that  decision.  And  it  seems  to 
me  a  perfectly  simple  way  of  resolving  a  lot  of  things  that  come  in 
front  of  the  Ethics  Committee  in  a  timely  fashion.  For  minor  ethi- 
cal violations,  the  Committee  simply  could  function  to  assess  a  pen- 
alty, and  if  it  is  unacceptable  to  a  Senator,  he  could  trigger  a 
review  by  the  full  Senate. 
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I  have  seven  quick  observations,  and  then  I  conclude,  Mr.  Chair- 
man. 

One,  it  is  not  impossible  to  be  impartial.  The  Ethics  Committee 
has  been  and  should  view  its  role  as  being  that.  It  requires  a  work- 
ing arrangement  between  the  chairman  and  the  vice  chairman  of 
the  Committee,  among  other  things.  What  Senator  Heflin  and  I  did 
when  we  were  chcir  and  vice  chair  in  each  role  was  that  I  would 
very  frequently  bring  publicly  the  response  to  charges  against 
Democrats,  and  Senator  Heflin  for  charges  against  Republicans, 
just  to  show  that  this  was  not  a  Republican  coming  out  and  defend- 
ing a  Republican  or  a  Democrat  a  Democrat,  but  the  Ethics  Com- 
mittee making  a  statement  about  a  charge  that  had  been  laid  in 
public.  Usually  these  are  campaign-related,  as  you  well  know. 

But  that  is  a  very  simple  way  to  make  it  appear  that  the  Com- 
mittee is  operating  both  in  a  nonpartisan  and  impartial  way  and 
that  its  concern  is  the  Senate  and  the  Senate's  reputation.  Party 
reputation  has,  in  my  judgment,  no  place  in  the  Committee's  judg- 
ment, ever,  and  the  appearance  of  it  is  the  most  poisonous  of  all 
the  kinds  of  things  that  can  happen. 

The  task  is  not  easy,  but  neither  is  it  impossible.  I  would  say 
this:  Your  judgment  is  much  more  important  than  that  of  the  staff. 
The  staff  was  loyal  and  able,  and  I  much  admired  them  and  felt 
them  a  strong  friend  with  all  of  them.  But  I  think  ultimately  the 
Committee  must  make  decisions,  and  direct  that  decisions  get  done 
and  taken  in  a  timely  way. 

Six,  the  Senate  has  in  the  last  few  years,  and  can  continue,  to  its 
detriment,  in  my  judgment,  to  react  to  every  editorial.  But  if  it 
does,  it  really  merely  confirms  the  public's  view  of  us  as  incompe- 
tent, venal,  and  self-interested.  The  Senate  can  pay  heed  to  its  own 
legitimate  judgment  of  the  institution's  reputation  and  that  of  its 
Members  and  act  quickly  and  responsibly  and  firmly  and  publicly 
and  get  things  risen  and  fallen  in  their  place  and  in  their  time. 

I  just  worry  that  every  time  Common  Cause  or  Ralph  Nader  or 
the  Washington  Post  or  the  Sheridan  Press  has  something  to  say, 
that  we  somehow  or  another  try  to  tailor  ourselves  to  what  we 
have  just  heard  rather  than  say,  "You  know,  the  Senate's  proce- 
dures are  here.  They  are  under  review.  The  Senate  can  make  judg- 
ments and  the  Senate  does  make  judgments,  and  they  are  fair, 
they  are  impartial,  and  they  are  nonpolitical." 

Thank  you,  sir. 

Chairman  Bryan.  Thanks,  Senator  Wallop.  We  appreciate  your 
testimony. 

Before  turning  to  the  questions,  let  me  yield  to  my  colleague,  the 
distinguished  Senator  from  Kansas,  if  she  has  an  opening  comment 
or  observation  to  make. 

Senator  Kassebaum.  No,  thank  you,  Mr.  Chairman.  I  apologize 
for  getting  here  late.  But  I  think  anyone  who  has  served  on  the 
Ethics  Committee  has  valuable  observations  to  make  concerning 
the  operations  of  the  Ethics  Committee  and  what  we  should  do  to 
change  it.  It  is  not  an  easy  task,  ever,  serving  on  the  Ethics  Com- 
mittee, and  I  thank  those  who  have  had  valuable  insights  to  offer. 

Senator  Wallop.  I  was  saying,  Senator,  before  you  came  in,  I  do 
not  recommend  a  lot  of  changes.  I  believe  that  the  structure  is  ade- 
quate. I  would,  if  I  were  to  do  anything,  I  would  undertake  a  vast 
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review  of  the  rules,  rulings,  judgments,  and  try  to  simplify  what 
has  become  a  very  complicated,  very  expensive  code  to  comply 
with. 

Senator  Kassebaum.  Having  served,  myself,  I  think  all  of  us  on 
the  Ethics  Committee  have,  have  we  not,  at  one  time  or  another? 

Chairman  Bryan.  Yes,  we  have. 

Senator  Kassebaum.  I  think  we  would  all  agree  with  that  in 
many  ways.  I  am  out  of  turn  to  ask  a  question,  but  a  number  who 
have  testified  here,  though,  have  spoken  to  the  need  to  address  bi- 
furcating the  system.  Did  you  talk  about  that? 

Senator  Wallop.  I  don't  recommend  that. 

Senator  Kassebaum.  Is  that  right? 

Senator  Wallop.  One,  I  think  it  lengthens  a  process  that  is  al- 
ready overly  long.  We  have  lost  sight  of  the  fact  of  what  it  costs  to 
defend  yourself  in  the  modern  arena  of  politics.  That  it  is  not  in 
the  public  side,  but  in  the  Senate  side  in  the  defense  of  the  reputa- 
tion is  inexcusable.  I  say  this  without  blaming  anybody.  We  have 
allowed  ourselves  to  get  into  a  circumstance  where  if  we  don't 
move  to  judgment,  we  are  more  court  and  lawyers  and  judges  than 
we  are  an  ethics  committee  sitting  in  judgment  on  the  ethical  be- 
havior of  Members. 

My  view  is  if  something  is  criminal,  we  ought  to  dispose  of  our 
side  of  it  as  quickly  as  possible  and  let  it  get  to  the  criminal  side.  I 
genuinely  worry  that  the  process  that  we  have  allowed  to  take 
place  is  just  beyond  most  people's  ability  for  them  to  fund.  And 
what  we  have  done  then  puts  us  back  in  the  same  dreadful  position 
that  this  crazy  campaign  reform  is  that  is  on  the  floor  of  raising 
money  for  our  defense. 

I  mean  if  we  had  to  raise  money  for  our  campaigns,  I  mean,  and 
yet  most  of  us  are  not  simply  able  to  take  on  the  kind  of  legal  ex- 
penses that  the  Senate  ought  not  to  put — I  just  don't  believe  that 
most  of  the  issues  that  come  before  us  require  that  much  of  a  proc- 
ess. I  believe  they  can  be  settled  more  quickly. 

Senator  Kassebaum.  Thank  you,  Mr.  Chairman. 

Chairman  Bryan.  Senator,  let  me  follow  up,  if  I  may.  Thank  you 
very  much,  Senator  Kassebaum. 

You  indicated  that  a  more  flexible  process  is  to  be  favored.  And 
in  the  context  of  what  Senator  Heflin  had  suggested— namely, 
more  power,  more  authority  to  the  Committee  itself — can  you  dis- 
cuss your  views  as  to  whether  or  not  you  agree  with  his  position 
that  indeed  the  Ethics  Committee  itself  should  be  able  to  make  cer- 
tain pronouncements  greater  than  the  current  rules  permit,  subject 
to  a  right  of  appeal,  Senator  Heflin,  as  you  recall,  taking  the  posi- 
tion that  the  Ethics  Committee  may  go  so  far  as  to  say  that  the 
Committee  censures  you  subject  to  the  right  of  full  appeal? 

Do  you  have  any  thoughts  on  that? 

Senator  Wallop.  Yes.  It  would  take  a  little  time  to  think  about 
the  maximum  amount  of  that,  just  as  I  cited  the  Uniform  Code  of 
Military  Justice  allowing  a  commanding  officer  to  pronounce  a 

death  sentence,  for  example,  or  even 

Chairman  Bryan.  You  are  talking  about  Article  XV? 
Senator  Wallop.  Yes.  But  it  seems  to  me  that  for  most  of  the 
things  that  come  in  front  of  the  Senate,  in  front  of  the  Ethics  Com- 
mittee, that  there  is  no  reason  to  bring  it  to  the  full  Senate.  I  don't 
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mean  hide  it,  I  just  mean  dispose  of  it.  And  to  that  extent,  certain- 
ly expulsion  would  not  be  one  of  the  sanctions  that  I  think  ought  to 
be  within  the  purview  of  the  Committee.  But  a  reprimand,  as  you 
spoke,  a  recommendation. 

I  frankly  don't  like  the  recommendation  of  stripping  somebody  of 
their  seniority.  That  interferes  with  the  rights  of  the  Party  confer- 
ence to  be  the  judge  of  its  own  members  and  should  they  not  accept 
the  recommendation  of  the  Committee,  then  you  are  back  in  the 
business.  It  seems  to  me  that  that  leads  to  charges  of  partisanship, 
you  know,  where  party  politics  enters  into  the  judgment. 

Be  that  as  it  may,  I  guess  I  would  not  object,  but  that  is  a  worry 
that  I  have  about  that.  But  it  seems  to  me  that  paying  for  an  ille- 
gal use  of  the  frank,  a  reprimand,  a  letter  of  censure,  and  my  guess 
is  a  letter  of  censure  from  the  Committee  would  not  be  viewed  as 
serious  an  offense  as  censure  from  the  whole  Senate. 

But  nonetheless,  it  seems  to  me  that  the  Committee  could  dis- 
pose of  a  lot  of  those,  and  they  ought  to  be  public  and  quick,  with 
the  right  of  appeal  to  the  whole  Senate. 

Chairman  Bryan.  You  touch  upon  the — to  use  your  words — 
"don't  hide  it,  but  expose  it."  At  what  point  do  you  make  public 
the  decision  of  the  Committee?  As  you  will  recall  from  your  many, 
many  years,  we  deal  with  dozens  and  dozens  of  matters  that  are 
not  earthshaking  in  terms  of  importance,  but  a  staffer  has  inad- 
vertently, the  example  that  you  cite,  sent  something  out  by  way  of 
frank  that  is  wholly  inappropriate.  The  Senator  is  contrite,  notifies 
the  Committee,  and  indeed — at  least  it  has  been  my  experience  and 
I  suspect  probably  yours  as  well — that  reimbursement  is  made  and 
the  matter  is  concluded  without  any  public  comment  about  it. 

I  think  we  would  all  recognize  that  there  are  degrees  of  violation 
in  which  it  is  absolutely  appropriate,  and  you  cited  those.  Where  is 
the  break  point?  At  what  point  do  you  make  public  the  decisions  of 
the  Committee  as  it  deals  with  these  various  gradations  of  ethical 
misconduct? 

Senator  Wallop.  Off  the  top  of  my  head,  I  would  say:  when  the 
Senator's  own  specific  action  has  been  involved.  If  his  staffer  has 
done  something  and  you  discover  it  and  you  notify,  or  even  if  you 
are  notified  that  it  was  a  violation,  that  is  fairly  acceptable.  In 
your  eyes,  you  are  the  Committee's  eyes.  You  are  the  Committee's 
eyes.  Explanation  of  the  events,  I  don  t  see  any  reason  to  have  that 
become  public.  But  on  the  other  hand,  if  the  Senator  said,  you 
know,  "Do  this,"  and  the  staffer  says — you  can  read  this  either 
way,  that  kind  of  thing.  Then  I  think  if  it  has  been  the  Senator's 
own  judgment  that  resulted  in  whatever  the  transgression  was, 
that  ought  to  be  made  public.  And  I  don't  believe  in  big  press  con- 
ferences for  the  relatively  minor  things,  but  simply  a  statement, 
just  like  your  name  is  published  in  the  paper  for  a  traffic  violation, 
not  to  be  viewed  as  the  end-all.  A  Committee  sanction,  a  repay- 
ment of  money. 

But  on  the  other  hand,  if  a  Senator  is  abusing  the  Senator's 
travel  allowance  or  something  like  that,  it  would  seem  to  me  that 
that  simply  ought  to  be  made  public  when  the  Committee  renders 
its  judgment. 

Chairman  Bryan.  One  of  the  areas  where  we  function  concur- 
rently with  our  efforts  on  the  Ethics  Committee  with  other  mem- 
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bers  of  other  standing  committees  in  the  Senate  in  which  we  have 
the  normal  political  intercourse  with  them  on  various  policy  discus- 
sions and  debates  and  frequently  discuss  with  our  colleagues  our 
views  privately  or  publicly.  One  of  the  questions  that  has  arisen  as 
to  whether  or  not,  with  respect  to  the  role  of  members  of  the 
Ethics  Committee,  in  your  judgment,  is  it  appropriate  to  have  any 
ex  parte  communication  from  a  Senator  who  is  facing  some  type  of 
review,  perhaps  not  a  decision,  but  let's  say  it's  in  the  early 
phases?  And  if  not,  should  we  have  a  rule  that  simply  indicates 
that  ex  parte  communications  are  simply  inappropriate? 

Senator  Wallop.  Between  individuals  of  the  Ethics  Committee 
and  a  Senator  who 

Chairman  Bryan.  As  it  relates  to  the  matter  before  the  Commit- 
tee, certainly  not  some  other  policy  question  that  deals  with 

Senator  Wallop.  I  think  those  ought  not  to  be  permitted  except 
in  the  formal  structure  of  the  Committee  structure.  But  I  do  feel 
that  at  the  very  earliest  possible  moment,  if  there  is  any  indication 
that  something  is  going  to  go  anywhere  beyond  a  cursory  look,  that 
that  Senator  ought  to  be  invited  to  the  full  Committee.  I  don't  see 
a  bit  wrong  with  that.  I  think  when  something  proceeds  before  a 
Senator  is  even  aware  that  something  is  wrong 

Chairman  Bryan.  You  do  think  that  the  ex  parte  communication 
with  respect  to  a  matter  that  is  moving  through  the  system 

Senator  Wallop.  Probably  very  inadvisable.  My  biggest  worry  is 
that  we  continue  to  get  a  judgment  among  some  Members  even 
that  the  Committee  operates  as  a  protector  not  of  the  Senate,  but 
of  our  parties.  And  it  seems  to  me  that  ex  parte  conversations  lead 
to — they  would  probably  take  place  with  people  on  your  own  side, 
and  they  lead  to  that  sort  of  judgment,  whether  legitimate  or  ille- 
gitimate. It  sort  of  tends  to  suggest  that  that  is  a  view  that  could 
be  taken. 

Chairman  Bryan.  One  of  the  hallmarks  of  the  Committee  under 
your  tenure  and  Senator  Heflin's  and  Senator  Sanford's  and 
others'  who  have  served  as  the  Chair  of  this  Committee  is  the  fact 
that  the  Committee  is  bipartisan  in  composition,  equal  numbers  of 
Democrats,  equal  numbers  of  Republicans.  And  I  think  the  testimo- 
ny we  have  heard,  and  my  own  sense  and  judgment,  is  that  it 
ought  to  stay  that  way. 

Nevertheless,  because  of  the  equal  numbers  and  putting  aside 
even  perhaps  a  partisan  issue,  impasse  is  possible,  3-3,  whatever 
the  alignment  is.  There  is  currently  no  mechanism  that  I  am 
aware  of  under  our  Rules  to  break  that  potential  deadlock,  whether 
it  would  occur  on  an  intermediate  procedural  step — that  is,  either 
to  the  scope  of  the  inquiry,  or  who  is  to  be  subpoenaed,  or  what 
witnesses  are  to  be  called,  or  any  one  of  a  number  of  intermediate 
steps  that  might  be  taken,  or  it  goes  ultimately  as  to  any  sanction 
itself. 

Your  experience  in  terms  of  dealing  with  that  and  your  recom- 
mendation to  us  if  indeed  in  that  remote  circumstance  if  it  should 
occur,  how  is  it  broken? 

Senator  Wallop.  We  ran  into  it  and  simply  resolved  it.  Senator 
Heflin  and  I  have  an  interesting  relationship.  I  am  not  a  lawyer 
nor  a  judge.  He  is  both,  and  he  was  both  a  lawyer  and  a  judge.  And 
he  used  to  have  this.  I  think  things  were  resolved  there.  Maybe 
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things  were  more  complicated  with  Harrison  Williams.  We  even 
had  Jack  Anderson  suggest  to  Senator  Howard  Baker  and  Senator 
Robert  Byrd  that  he  be  given  the  subpoena  powers  of  the  Senate 
and  the  room  for  hearing,  and  he  would  set  the  thing  to  right,  and 
they  asked  me  to  do  that.  And  I  stopped,  and  we  did  not. 

But  the  more  important  thing  was  that  somehow  or  another  Sen- 
ator Heflin  and  I  were  able  to  budge  ourselves  off  of  impasse  and 
persuade  colleagues  at  least  in  the  majority  to  go  with  us.  I  assume 
that  there  can  be  a  judgment,  and  I  do  not  know  but  what  a  judg- 
ment that  cannot  be  rendered,  is  what  I  am  saying.  And  how  you 
would  resolve  that  I  do  not  know  because  the  only  other  thing  you 
can  do  is  go  to  the  two  Leaders.  It  seems  to  me  that  it  is  the  obliga- 
tion of  the  Committee  to  figure  a  way  to  work  it  out.  And  that  is 
not  a  very  good  answer.  It's  a  lousy  answer,  but  I  don't  know  of 
any  other  mechanism.  To  get  somebody  from  outside  in  it,  it  does 
not  work. 

Chairman  Bryan.  Indeed,  this  is  a  hypothetical,  obviously,  but  a 
situation  where  after  hearing  the  evidence  there  is  a  reasonable 
difference  of  opinion  as  to  the  severity  of  the  sanction,  three  mem- 
bers favoring,  say,  a  censure,  three  who  favor  reprimand  or  some- 
thing equivalent  to  that.  It  just  seems  to  me,  with  the  six  members, 
that  that  is  a  possibility.  And  then  I  don't  know  how  you  resolve 
that  unless  someone  concedes.  But  if  someone  slips  over  and  says, 
"Well,  all  right,  I  will  go  for  the  censure,"  or  someone  who  feels 
that  a  censure  is  appropriate  yields  and  says,  "Well,  look,  I  will 
accept,  you  know,  the  reprimand." 

Senator  Wallop.  I  make  two  sort  of  Pollyanna-ish  observations. 
First  is  that  my  guess  is  that  that  is  less  likely  to  happen  if  the 
chairman  and  vice  chairman  early  on  set  aside  to  maximum  extent 
that  they  know  how  any  sense  that  party  is  part  of  the  reputation 
is  at  stake  before  the  Committee.  I  realize  what  that  says.  But 
nonetheless,  I  believe  that  Senator  Heflin  and  I  achieved  a  great 
deal  of  that,  and  one  of  the  ways  in  which  we  sort  of  set  up  early,  I 
spoke  for,  in  the  middle  of  a  campaign  in  which  Steven  Symms  un- 
seated Senator  Frank  Church,  I  said  the  charges  of  the  Republican 
Party  were  not  founded.  And  that  was  not  well  received  by  the  Re- 
publican Party  in  Idaho,  but  it  was  well  received  by  the  Senate. 

Chairman  Bryan.  It  is  part  of  your  enduring  legacy,  and  it  was 
my  oblique  reference  to  that  very  comment  that  in  talking  with 
those  who  served  on  both  sides  of  the  political  aisle  and  those 
who — they  called  that  to  my  attention,  though  it  long  predates  my 
arrival,  but  they  still  remember  it  and  view  it  as  an  act  of  states- 
manship on  your  part. 

Senator  Wallop.  I  think  it  is  an  act  that  the  Committee  de- 
mands because  I  guess  my  second  Pollyanna-ish  recommendation  is 
that  the  Committee,  if  it  cannot  come  to  a  judgment,  then  the  Com- 
mittee stands  in  judgment  in  the  eyes  of  the  public.  And  the  only 
thing  that  is  left  to  do  is  to  publicly  march  out  and  say  we  don't 
know  how  to  make  a  judgment,  and  therein  fails  the  first  obliga- 
tion of  the  protection  of  the  reputation  of  the  Senate. 

Chairman  Bryan.  Senator  Wallop,  we  appreciate  very  much 
your  sharing  the  time  with  us  and  your  thoughts,  and  in  respond- 
ing to  a  number  of  the  questions  I  have.  Let  me  again  defer  to  Sen- 
ator Kassebaum  for  any  further  questions  that  she  might  have. 
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Senator  Kassebaum.  Thank  you,  Mr.  Chairman. 

I  do  not  really  have  anything  specific  except  I  think  it  has  come 
around  every  now  and  then.  I  was  struck  with  some  of  your  com- 
ments, Senator  Wallop,  about  how  frustrating  it  can  be  to  get 
caught  up  in  some  of  the  little  details,  sort  of  like  missing  the 
forest  through  the  trees.  And  there  has  been  talk,  in  trying  to  put 
together  a  better  code  of  conduct,  so  to  speak,  so  that  we  are  like 
the  House,  I  guess.  They  have  it  more  clearly  delineated,  and  I 
think  periodically  they  have  tried  to  do  that.  But  it  gets  very  con- 
fusing, and  I  think  very  time-consuming  to  go  through  a  lot  of  this. 

Is  there  some  recommendation  that  you  would  make — and  maybe 
you  did  before  I  got  here  in  your  comments — of  ways  that  somehow 
it  could  be,  I  don't  know  if  "simplify"  is  the  best  word  to  use  as  far 
as  when  you  maybe  spend  two  hours  analyzing  whether  somebody 
should  be  able  to  take  a  plane  from  some  company  to  go  give  a 
speech  for  that  company  and,  you  know,  all  of  the  complications  of 
the  various  determinations  that  you  have  to  make. 

Is  there  some  way  to  set  something  up? 

Senator  Wallop.  I  am  a  very  strong  believer  in  disclosure.  I 
mean  absolute  full,  flat-out  disclosure  in  a  timely  manner.  The  day 
you  do  the  thing,  you  know,  it  is  out  and  available.  Politics  has  a 
highly  disciplinary  effect. 

Senator  Kassebaum.  Disclose  it  on  your  financial  statement? 

Senator  Wallop.  Disclose  it  when  you  do  it. 

Senator  Kassebaum.  FEC? 

Senator  Wallop.  I  am  going  out  on  Exxon's  airplane  to  the  To- 
bacco Institute  and  I  am  doing  it  today.  You  might  find  that  they 
might  be  inclined  to  go  another  way  if  that  obligation  was  timely. 

Chairman  Bryan.  I  think  that  is  the  doctrine  of  unintended  con- 
sequences, isn't  it.  Senator? 

Senator  Kassebaum.  I  got  a  better  answer  than  I  thought  I 
would  get  on  that  question. 

[Laughter.] 

Chairman  Bryan.  I  think  we  can  keep  the  Senator  most  of  the 
afternoon,  Nancy. 

Senator  Wallop.  My  big  problem  with  this  is  I  say  that  because 
there  are  a  zillion  unintended  consequences  in  these  rules,  and  the 
more  specific  the  rules  get,  the  more  complicated  it  is  to  try  to 
comply  with  them.  But  the  worst  part  of  it  is  that  as  you  get  more 
specific  you  end  up  inadvertently  authorizing  actions  that  you  have 
failed  to  prescribe.  There  are  not  enough  words  to  take  care  of  ev- 
erything that  some  Senator  is  going  to  be  able  to  think  up  over  the 
course  of  the  decade  or  two. 

So  I  would  put  the  committee  of  ex-Senators  that  we  are  going 
through  and  peeling  back  those  things  and  in  every  case  where  dis- 
closure would  have  an  obvious  effect  on  whether  or  not  somebody 
was  about  to  do  something,  and  put  it  in  play.  If  I  can  explain  it  to 
my  person,  my  constituency  and  it  is  public  at  the  moment  that  I 
am  doing  it,  it  seems  to  me  that  that  takes  care  of  a  lot  of  compli- 
cations that  we  otherwise  now  try  to  prescribe. 

Senator  Kassebaum.  Thanks.  Sounds  sensible  to  me.  Thank  you 
very  much. 

Chairman  Bryan.  Thank  you  very  much,  Senator.  You  may  not 
be  a  lawyer,  Senator  Wallop,  but  your  description  of  those  things 
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which  are  included  by  implication  exclude  other  forms  of  conduct 
is  the  legal  doctrine  of  inclusion,  exclusion.  So  your  wisdom  has 
even  predated  your  testimony  here  this  afternoon.  We  are  most 
grateful  for  your  comments,  and  we  will  obviously  take  those  into 
consideration  in  making  our  recommendations.  We  thank  you  very 
much  for  joining  us  this  afternoon. 

Senator  Wallop.  Thank  you,  Senator. 

Chairman  Bryan.  We  are  joined  this  afternoon  by  two  other  dis- 
tinguished panelists,  each  of  whom  has  written  extensively  on  this 
subject  of  ethics  in  government:  David  Mason,  who  currently  serves 
at  the  Heritage  Foundation  and  has  an  extensive  background  on 
Capitol  Hill,  and  whose  appearance  here  today  is  made  possible  by 
reason  of  the  timely  delivery  by  his  wife  of  their  new  baby,  which  I 
would  congratulate  both  of  them  on.  I  am  delighted  that  he  can 
join  us  today. 

And  Anne  McBride,  who  currently  serves  as  Senior  Vice  Presi- 
dent of  Common  Cause,  an  organization  that  she  has  been  with 
since  1972,  and  she  has  been  involved  in  developing  the  Ethics  in 
Government  Acts  of  1978  and  1989. 

So  we  welcome  both  of  you  to  our  hearing  this  afternoon. 

Mr.  Mason,  if  we  could  begin  with  you,  sir,  and  ask  you  to  share 
your  comments  with  us,  and  then  turn  to  you,  Ms.  McBride. 

STATEMENT  OF  DAVID  MASON,  CONGRESSIONAL  ASSESSMENT 
PROJECT,  HERITAGE  FOUNDATION 

Mr.  Mason.  Thank  you.  Senator  Bryan.  First  of  all,  I  wish  to 
thank  you  and  the  Commission  for  this  opportunity  to  testify. 

Public  trust  in  the  integrity  of  government  is  essential  to  our  de- 
mocracy, and  the  Senate  leaders  especially  are  to  be  commended 
for  seeing  the  need  right  now  in  a  time  of  suspicion  of  Congress 
and  escalating  ethics  controversies  to  review  the  ethics  procedures 
outside  of  the  context  of  any  particular  case. 

I  wanted  to  address  first  an  issue  which  is  perhaps  a  little  bit 
beyond  your  mandate  but,  I  think,  one  that  is  unavoidable  in  deter- 
mining what  procedural  changes  you  are  going  to  make.  And  that 
is  what  standards  of  behavior  apply  to  Senators.  I  know  Senator 
Wallop  touched  on  this  quite  a  bit. 

I  was  encouraged,  for  instance,  in  reviewing  the  transcript  of 
what  I  think  was  your  first  proceeding,  about  the  discussion  that 
went  on  about  Senator  William  Fulbright's  complaint  about  moral- 
ity being  equated  with  legality.  And  I  agree  with  Senator  Wallop, 
for  instance,  that  the  ethics  rules  that  apply  to  public  officials 
today  are  far  too  legalistic  and  have  really  become  detrimental  to 
the  very  concept  of  public  service.  The  idea  that  we  have  this  long, 
lengthy  code  and  ever3rthing  has  to  be  there  and  that  is  what  ethics 
encompasses. 

At  the  same  time,  if  ethics  is  something  more  than  what  is 
merely  legal,  I  don't  think  that  it  can  be  anything  less  than  what 
is  legal.  So  I  think  it  is  an  issue  of  fundamental  justice  that  legisla- 
tors should  be  subject  to  the  same  laws  and  regulations  that  they 
impose  on  citizens  at  large.  That  issue  is  being  debated  before  the 
Joint  Committee  on  the  Organization  of  Congress,  among  other 
places. 
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I  suspect  most  of  the  Commission  members  would  disagree  with 
my  view. 

Whatever  the  immediate  resolution  of  the  Congressional  cover- 
age debate,  we  need  to  reflect,  on  the  fact,  that  as  a  practical 
matter,  it  is  impossible  to  insulate  Senators  from  the  ethical  stand- 
ards that  are  applied  to  other  public  officials.  In  areas  such  as  fi- 
nancial holdings,  gifts,  post-employment  practices,  employment  dis- 
crimination and  so  on,  the  Senate  is  going  to  find  itself  more  and 
more  under  pressure  to  comply  with  what  essentially  are  executive 
branch  standards  in  those  areas. 

I  note  that  a  lot  of  that  pressure  is  self-imposed.  I  have  a  great 
deal  of  sympathy  for  what  Senator  Wallop  says  about  the  Senate's 
ability  to  judge  itself.  If  you  have,  for  instance,  legislation  now 
moving  through  the  Government  Operations  Committee  called  the 
Federal  Employee  Fairness  Act,  it  is  based  on  the  proposition  that 
you  cannot  trust  Federal  agencies  to  judge  employment  discrimina- 
tion complaints  within  those  agencies  and,  consequently,  the  EEOC 
has  to  do  it. 

You  have  in  the  Judiciary  Committees  legislation  to  reauthorize 
the  Independent  Counsel  Act,  which  is  founded  on  the  premise  that 
you  cannot  trust  the  President  to  judge  the  behavior  of  his  own 
senior  appointees  and,  consequently,  you  have  to  handcuff  him  and 
have  someone  else  do  it.  And  I  did  not  think  that  you  can  sustain 
publicly  the  argument  that  no  other  institutions  are  able  to  pursue 
this  disciplinary  function  in  an  internal  way,  and  yet  the  Senate 
can,  and  the  House  can.  There  are  obvious  constitutional  differ- 
ences, but  I  think  that  as  a  matter  of  public  impression,  you  cannot 
say  that  we  have  to  have  independent  counsels,  we  have  to  have 
independent  agencies  in  the  executive  branch,  but  that  just  does 
not  apply  to  the  Senate. 

That  being  said,  I  think  the  executive  branch  ought  to  be  more 
like  Congress  rather  than  the  other  way  around.  And  I  am  afraid 
the  only  way  to  get  there  may  be  to  have  Congressmen  live  with 
some  of  the  restrictions  that  the  executive  branch  appointees  live 
with,  and  the  problems  that  Senator  Wallop  was  complaining  about 
would  get  even  worse. 

Let  me  suggest  maybe  a  practical  compromise  by  joining  togeth- 
er Senator  Rudman's  suggestion  to  bifurcate  the  current  ethics 
process,  which  I  heartily  endorse,  to  the  principle  of  congressional 
coverage.  You  might  be  able  to  achieve  some  sort  of  fundamental 
equity  in  terms  of  who  is  covered  by  what  laws,  and  at  the  same 
time  get  greater  objectivity  and  confidentiality  in  the  ethics  proc- 
ess. 

I  think  bifurcating  the  process  would  reduce  the  workload  of  the 
Ethics  Committee.  I  think  it  would  make  the  process  faster  rather 
than  slower,  and  it  would  lead  to  more-fair  treatment  of  the  ac- 
cused. The  complaint  could  be  referred  for  an  initial  investigation. 
The  administrative  agency  would  then  report  back  to  the  Ethics 
Committee  with  its  finding:  either  there  is  no  basis  for  it,  or  it 
ought  to  be  dismissed,  or  that  it  ought  to  go  on. 

The  Ethics  Committee  could  then  do  one  of  two  things:  It  could 
send  the  complaint  back  again  to  the  administrative  agency  for  ad- 
judication, which  it  may  want  to  do  in  fairly  low-level  question 
having  to  do  with,  say,  employment  discrimination  or  something  of 
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that  nature;  or  it  could  go  ahead  and  handle  the  complaint  itself  as 
the  adjudicatory  body,  particularly  if  it  had  to  do  with  very  signifi- 
cant issues  or  something  that  affected  the  Senate-at-large. 

If  the  administrative  agency  was  handling  adjudication,  it  would 
report  back  to  the  Ethics  Committee  a  second  time  with  a  recom- 
mended disposition  of  the  case,  which  the  Ethics  committee  could 
then  pass  on  or  send  to  the  Senate. 

In  cases  that  do  not  obviously  fall  under  an  administrative 
agency,  or  that  deal  with  some  of  the  stickier  ethical  issues  that  do 
not  really  apply  under  any  particular  law,  I  would  recommend  a 
panel  of  retired  Senators  and  Federal  judges  and  someone  on  the 
outside  to  take  the  initial  look  at  the  charges  and  say  do  these  pass 
the  threshold  test  for  us  to  look  at? 

I  have  made  a  more  specific  recommendation  about  how  that 
might  be  composed,  in  my  written  statement,  and  if  that  could  just 
be  included  in  the  record,  I  will  skip  over  it  right  now. 

This  sort  of  a  system  mandating  initial  review  by  outside  parties 
would  inject  a  degree  of  objectivity  that  is  now  missing  in  the 
ethics  process,  or  at  least  the  perception  of  objectivity  which  I  be- 
lieve is  essential  to  fostering  greater  public  trust  in  the  Senate  and 
in  public  institutions  generally.  At  the  same  time,  retaining  the 
current  Ethics  Committee  as  the  adjudicatory  or  reviewing  body 
would  allow  the  Senate  to  maintain  ultimate  control. 

Now,  the  Committee  might  face  some  discomfort  in  explaining 
why  it  chose  to  reduce  or  reject  the  penalty  recommended  by  an 
administrative  agency.  I  think  that  is  appropriate.  If  Senators  are 
to  be  treated  differently,  the  public  should  know  why.  Or,  in  other 
words,  Senators  should  be  treated  the  same  as  everyone  else, 
except  when  they  are  different.  And  they  are  different  in  at  least 
two  major  respects.  First,  is  the  degree  of  public  trust  placed  in 
them  which  demands  a  higher  standard  of  behavior.  The  Keating 
Five,  I  think  is  a  good  recent  example  where,  though  no  specific 
laws  may  have  been  violated,  investigation  and  some  discipline  was 
certainly  in  order. 

A  more  common  concern,  however:  Senators  are  different  be- 
cause the  publicity  about  violations  or  the  mere  existence  of  an  al- 
legation affects  them  differently  than  anyone  else. 

For  this  reason.  Senators  deserve  greater  confidentiality,  at  least 
in  the  initial  stages  of  the  ethics  process  than  would  be  the  case 
with  the  private  citizen.  They  certainly  deserve  more  confidential- 
ity than  they  currently  receive. 

I  would  argue  that  all  aspects  of  the  ethics  process  until  a  panel 
has  found  a  reason  to  believe  a  violation  has  occurred  should  be 
strictly  confidential  unless  the  matter  is  already  a  public  contro- 
versy. 

Finally,  you  should  think  about  other  steps  to  promote  confiden- 
tiality, if  possible,  for  instance,  to  identify  the  source — if  possible — 
to  identify  the  source  of  leaks.  I  know  Senator  Heflin  threw  up  his 
hands  about  that.  I  worked  for  a  long  time  in  the  Defense  Depart- 
ment. You  do  not  find  every  leak,  but  you  find  enough  of  them,  and 
if  they  are  punished,  to  vigorously  discourage  the  process  of  other 
people  doing  it. 

I  think  the  investigation,  although  it  was  not  originally  part  of 
the  Ethics  Committee,  into  the  Clarence  Thomas  leaks  is  an  exam- 
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pie  of  where  if  the  Senate  wished  to  press  the  issue,  they  could 
have  gone  on  and  made  a  determination  and  done  something  about 
it.  The  problem  is  that  doing  that  sort  of  thing  is  just  as  messy  as 
the  original  ethics  case. 

You've  got  to  trust  the  staff  or  Senator  or  someone's  word.  You 
have  to  overtune  and  turn,  and  if  you  want  to  get  at  the  problem, 
you  are  going  to  have  to  have  a  very  strong  determination  to  do 
that. 

In  summary,  I  would  urge  you  to  every  degree  possible  to  inject 
objective  parties  and  standards  into  the  Senate  ethics  process,  espe- 
cially by  applying  to  yourselves  the  same  standards  and  procedures 
that  you  hold  other  public  officials  to.  I  believe  this  results  in  a 
more-fair  process,  greater  public  trust.  At  the  same  time,  recognize 
the  unique  burdens  and  expectations  of  Senate  service  and  the  Sen- 
ate's responsibility  for  its  internal  disciplinary  process.  And  I  think 
you  could  protect  that  in  the  way  that  I  have  outlined. 

Again,  I  thank  the  Ck)mmission  for  this  opportunity  to  testify, 
£Uid  I  welcome  your  questions. 

[The  prepared  statement  of  Mr.  Mason  follows:] 
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First  I  wish  to  thamJc  Senator  Bryan  and  the  Conalssion  for 
this  opportunity  to  testify  on  the  Senate's  ethics  procedures. 
Public  trust  in  the  Integrity  of  govemaent  is  essential  to  our 
democracy,  and  the  Senate  leaders  are  to  be  comnended  for  seeing 
the  need  in  this  tiae  of  suspicion  of  Congress  and  seemingly 
escalating  ethics  controversies  for  a  review  of  Senate  ethics 
procedures  outside  the  context  of  any  particular  case. 

At  the  outset  I  want  to  address  an  issue  which,  while  not 
strictly  within  the  mandate  of  this  commission,  is  tinavoidedsle,  and 
in  fact  essential  to  determining  what  sort  of  procedural  changes  in 
the  ethics  process  are  useful:  that  is,  what  standards  of  behavior 
apply.  I  was  greatly  encouraged  in  reviewing  the  transcript  of  your 
first  public  hearing  at  the  general  agreement  with  Senator 
Fulbright's  complaint  about  morality  being  equated  with  legality. 
The  ethics  rules  for  public  officials,  and  many  rules  now  applied 
to  the  private  sector  as  well,  are  far  too  legalistic,  and  have 
become  detrimental  to  the  very  concept  of  public  service. 

vniile  ethics  encompasses  far  more  than  what  is  merely  legal, 
appropriate  ethical  standards  certainly  cannot  be  any  less  than 
what  is  legal.  It  is  an  issue  of  the  most  fundamental  justice  that 
legislators  should  be  subject  to  the  szuse  laws  and  regulations  as 
they  impose  on  citizens  at  large.  I  know  that  this  issue  is  being 
debated  before  the  Joint  Committee  on  the  Organization  of  Congress, 
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and  I  suspact  that  Bost  of  you  dlsagr**  with  ay  vl«v  on  this  topic, 
ffhatever  the  laaedlate  resolution  of  the  Congressional  coverage 
debate  however,  I  would  urge  you  to  reflect  on  the  fact  that  as  a 
practical  Batter  it  is  iapossible  to  insulate  the  Senate  from  the 
standards  applied  to  other  public  officials.  In  areas  such  as 
financial  holdings,  gifts,  post-eaployaent  restrictions  and 
eaployaent  discrimination  you  will  find  yourselves  under  increasing 
pressure  to  comply  with  both  the  spirit  emd  letter  of  regulations 
isposed  on  the  executive  branch  and  private  sectors.  Much  of  this 
pressure,  by  the  way,  is  self-inposed.  The  Government  Operations 
Committee  is  currently  considering  something  called  the  "Federal 
Employee  Fairness  Act"  founded  on  the  proposition  that  government 
agencies  cannot  be  trusted  to  fairly  adjudicate  claims  of 
employment  discrimination  within  that  agency.  If  the  Departments  of 
Justice,  Defense  and  Leibor  aren't  up  to  this  job,  how  can  we  trust 
Congress?  And  if  you  insist,  by  reauthorizing  the  independent 
counsel  law,  that  the  executive  branch  cannot  possibly  investigate 
and  discipline  senior  appointees  objectively,  how  can  you  claim 
objectivity  when  judging  your  own  colleagues? 

As  I  said,  I  believe  the  laws  and  regulations  governing  the 
behavior  of  public  officials  and  private  citizens  are  already  too 
minute  and  complex.  I  think  the  executive  branch  should  be  more 
like  the  Congress  rather  than  the  other  way  around.  But  perhaps 
forcing  lawmakers  to  confront  these  problems  directly  is  the  first 
step   in   remedying   them.   In   any   case,   the   fundaunentally 
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adainlstrative  nature  of  such  regulations  sii4>ly  demand  a  different 
process,  and  In  most  cases  far  lesser  penalties  than  traditional 
ethics  cases. 

Let  me  suggest  a  possible  practical  compromise.  By  joining 
Senator  Rudman's  recommendation  to  bifurcate  the  current  ethics 
process,  which  I  heartily  endorse,  to  the  principle  of 
Congressional  coverage,  you  could  achieve  fundamental  equity  while 
promoting  objectivity  and  confidentiality  In  the  ethics  process.  I 
agree  with  previous  witnesses  that  bifurcating  the  process  would 
reduce  the  workload  of  the  Ethics  Committee,  expedite  the  process, 
and  lead  to  more  fair  treatment  of  the  accused.  It  could  further 
promote  the  highly  deslreJsle  principles  of  objectivity  and 
confidentiality  by  providing  for  an  Initial  Investigation  by 
outsiders:  by  an  administrative  agency  If  the  complaint  is  within 
its  jurisdiction  or  by  some  other  panel  in  other  cases. 

Rather  than  setting  up  a  single  process,  the  Ethics  Committee 
could  determine  who  should  conduct  a  preliminary  investigation, 
depending  on  the  facts  and  circumstances  of  each  complaint.  If  the 
conduct  at  issue  would  routinely  be  handled  by  the  EEOC  or  some 
other  administrative  agency,  the  Committee  could  simply  refer  the 
matter  there  for  a  preliminary  inquiry.  Further,  the  Committee 
might  wish  to  retain  the  option,  upon  receiving  a  preliminary 
report,  to  refer  the  matter  back  to  the  administrative  agency  for 
adjudication  with  a  report  again  to  the  Ethics  Committee  with  any 
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r*coaB«nd«d  penalty  or  dlspoaitlon.  If  th«  case  bore  on  the 
reputation  of  the  Senate  in  a  siibstantial  way,  or  Involved  uniquely 
legislative  issues,  the  Coamittee  could  choose  to  conduct  the 
second  phase  of  the  case  itself.  If  a  case  is  referred  for 
adjudication,  the  Coamittee  should  be  peraltted  to  affirm  the 
recoBmendatlon  of  the  agency  without  further  action,  or  alter  or 
reject  any  penalty  subject  to  a  report  to  the  full  Senate.  In 
either  case,  the  Senator  involved  should  be  allowed  to  appeal  to 
the  Senate. 

For  matters  that  do  not  fall  within  the  jurisdiction  of  an 
administrative  agency,  or  which  clearly  involve  broader  issues,  an 
initial  investigation  could  be  conducted  by  a  panel  composed  of 
retired  Senators  and  federal  judges,  selected  from  a  pool  the 
Committee  would  maintain.  I  would  recommend  selecting  a  tinlque 
panel  for  each  case,  perhaps  a  retired  Senator  from  each  party  and 
two  retired  judges  for  each  panel.  While  I  understand  the  fear  of 
a  wholly  judicial  panel,  introducing  some  elements  of  the  rigor  and 
discipline  of  the  judicial  process  would  be  highly  useful.  Retired 
Senators  should  be  free  of  any  conflicts  of  Interest,  not  only  on 
a  particular  case,  but  by  virtue  of  employment  such  as  lobbying  as 
well.  I  am  suspicious  of  citizen  representatives  on  such  panels, 
not  because  average  citizens  aren't  up  to  the  job,  but  because  I  am 
suspicious  of  the  selection  process.  If  Senators  are  selecting 
their  own  potential  juries,  it  is  Impossible  to  eliminate  potential 
bias.  Though  the  same  problem  exists  among  retired  jurists,  the 
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limitation  of  the  pool  and  professional  discipline  will  cotinteract 
it  to  SOBS  degree. 

This  sort  of  a  system,  mandating  at  least  an  initial  review  by 
outside  parties,  would  Inject  a  degree  of  objectivity  now  missing 
from  the  Senate  ethics  process,  which  I  believe  is  essential  to 
fostering  greater  public  trust  in  the  Senate  and  in  public 
institutions  generally.  At  the  same  time,  retaining  the  current 
Ethics  Committee  as  the  adjudicatory  or  reviewing  body  would  allow 
the  Senate  to  maintain  ultimate  control  of  its  ethics  process. 
While  the  Committee  might  face  some  discomfort  in  explaining  why  it 
chose  to  reduce  or  reject  penalty  recommended  by  an  administrative 
agency,  that  is  appropriate.  If  Senators  are  to  be  treated 
differently,  the  public  should  know  why. 

In  other  words.  Senators  should  be  treated  the  same  as 
everyone  else,  except  when  they  are  different,  and  they  are 
different  in  at  least  two  major  respects.  First,  the  degree  of 
public  trust  placed  in  them  demands  a  higher  standard  of  behavior. 
The  Keating  Five  is  the  best  recent  exzunple  of  where  an 
investigation  and  some  form  of  discipline  was  certainly  warranted, 
even  if  no  specific  law  was  broken.  Of  more  common  concern, 
however.  Senators  are  different  because  the  publicity  about  the 
mere  existence  of  an  allegation  affects  them  differently  than 
anyone  else.  For  this  reason.  Senators  deserve  greater 
confidentiality,  at  least  in  the  initial  stages  of  the  ethics 
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process,  than  would  be  the  case  with  a  private  citizen,  and  they 
certainly  deserve  aore  confidentiality  than  they  often  currently 
receive.  All  aspects  of  the  process  until  a  panel  has  found  reason 
to  believe  a  violation  has  occurred,  should  be  strictly 
confidential,  unless  the  matter  Is  already  a  public  controversy.  In 
which  case  disclosure  that  an  Inquiry  Is  proceeding  would  be 
appropriate.  This  should  be  In  the  judgnent  of  the  Coimlttee,  In 
consultation  with  the  accused  Senator.  If  a  complaint  Is  referred 
back  to  an  administrative  agency  for  adjudication.  It  should  remain 
confidential  until  a  disposition  Is  reached.  A  bifurcated  process 
would  promote  confidentiality,  and  would  certainly  make  It  easier 
to  maintain. 

Finally,  you  should  consider  other  steps  to  promote 
confidentiality  as  well.  It  is  possible,  for  instance,  to  Identify 
the  source  of  most  leaks  with  reasonable  certainty.  It  can  be  an 
unpleasant  process,  however,  and  Senators  have  to  be  convinced  that 
the  good  of  the  body  demands  that  someone  be  punished.  If  a 
punishment  is  once  meted  out,  the  deterrent  effect  will  make  repeat 
incidents  far  less  likely.  This  is  entirely  in  your  hands.  The 
report  on  the  Clarence  Thomas  leaks,  for  Instance,  identified 
suspects  with  some  certainty,  and  a  reasoneUsle  determination 
probeUsly  could  have  been  made  even  without  subpoenas  to  reporters. 
However,  such  investigations  can  be  as  unpleasant  as  initial  ethics 
cases,  for  all  the  seune  reasons,  so  a  great  determination  on  the 
part  of  the  Ethics  Committee  will  be  essential  if  leaks  are  to  be 
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•topped. 

In  suBBary,  I  would  urge  you  to  every  degree  possible  to 
Inject  objective  parties  and  standards  into  the  Senate's  ethics 
process,  especially  by  applying  to  yourselves  the  same  standards 
and  procedures  you  hold  other  public  officials  to  at  a  minimum.  I 
believe  that  this  would  result  in  a  more  fair  process  and  one  more 
deserving  of  public  trust.  At  the  same  time,  I  recognize  the  unique 
burdens  and  expectations  of  Senate  service,  and  the  Senate's 
interest  in  and  responsibility  for  its  internal  disciplinary 
process.  I  think  the  Senate  Ethics  Committee  could  maintain  that 
necessary  control  through  the  compromise  process  I  have  outlined, 
and  perhaps  move  toward  establishing  higher  and  broader  standards 
of  public  trust  in  the  process.  Again,  I  thank  the  Commission  for 
this  opportunity  to  testify,  and  I  welcome  your  questions. 
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Chairman  Bryan.  Mr.  Mason,  we  appreciate  your  testimony.  We 
note  the  presence  of  our  Senator  Lott  and  note  the  special  relation- 
ship with  Mr.  Mason  in  a  previous  life. 

Senator  Lott.  He  worked  at  training  me  several  years  ago,  decid- 
ed there  was  no  hope,  and  went  on  to  greater  things.  And  I  under- 
stand you  congratulated  him  on  the  new  addition  to  his  family. 

Congratulations  to  you. 

Could  I  just  make  one  comment? 

Chairman  Bryan.  You  may  indeed.         \ 

Senator  Lott.  I  read  over  your  testimony  even  though  I  didn't 
hear  all  of  it  personally  presented.  I  appreciate  your  ideas  there, 
and  I  must  say  that  you  do  reflect  in  your  testimony  that  you 
worked  at  one  time  for  Congress,  because  you  are  one  of  the  few 
witnesses  that  I  have  heard  that  actually  worries  about,  you  know, 
the  impact  on  Senators'  lives.  The  job  that  we  have  to  do  puts  us  in 
an  extraordinary,  sometimes  vulnerable  position. 

I  do  think  that  we  have  a  public  trust.  I  think  that  we  have  to  be 
very  conscious  of,  you  know,  the  appearance  of  things  affecting  the 
Senate.  But  I  do  think  that  we  have  some  obligation  also  to  be 
aware  of  the  vulnerability  of  the  Senator  is  just  to  being  accused 
even  though  they  may  in  fact  not  be  guilty  of  anything. 

So  I  appreciate  your  injecting  that  in  as  part  of  your  testimony. 
Certainly  I  am  pleased  to  see  your  advocation,  along  with  others,  of 
the  bifurcated  process.  And  we  are  going  to  look  very  closely  at 
that,  I  am  sure. 

Thank  you,  Mr.  Chairman. 

Chairman  Bryan.  Thank  you,  Senator. 

We  are  delighted,  Ms.  McBride,  to  have  you  join  us  this  after- 
noon, and  we  would  invite  your  testimony  now. 

STATEMENT  OF  ANN  McBRIDE,  SENIOR  VICE  PRESIDENT, 

COMMON  CAUSE 

Ms.  McBride.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  opportunity  to  testify  here  today. 

I  appreciate  really  the  important  work  of  this  Commission.  What 
you  are  doing  here  goes  to  really  the  heart  of  our  system  of  Gov- 
ernment. Government  ethics  is  not  a  frivolous  issue  off  to  the  side, 
but  really  is  fundamental  to  our  representative  form  of  Govern- 
ment, because  if  the  institutions  of  Government  are  to  command 
the  respect  and  trust  and  confidence  of  the  people,  the  individuals 
must  operate,  and  must  be  perceived  as  operating,  according  to 
high  standards  of  conduct.  Nowhere  is  this  more  important  than  in 
Congress. 

To  meet  this  challenge,  obviously  there  have  got  to  be  clear  and 
strong  codes  of  conduct.  But  while  the  rules  are  important,  they 
are  not  enough.  There  has  got  to  be  enforcement  and  oversight. 
Otherwise,  even  the  best  rules  can  be  rendered  meaningless,  and 
without  effective  oversight,  lowest  common  denominator  ethics  sets 
the  standard  for  the  institution. 

We  come  here  today  to  try  and  propose  a  system  whereby  we  be- 
lieve, within  the  constitutional  constraints,  that  Congress  must  be 
the  judge  of  its  own  Members.  How  we  can  establish  a  system  that 
has  an  independent  voice  in  that  system?  There  has  been  a  lot  of 
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complaint  outside  the  Congress,  but  also  inside  the  Congress,  about 
the  ethics  process.  Senator  Heflin  said  there  are  innumerable 
things  wrong  with  Senators  judging  Senators.  You  censure  some- 
one, and  the  next  day  you  are  seeking  their  vote.  Senator  Lott  has 
made  similar  statements.  But  the  question,  of  course,  is  that  the 
constitutional  responsibility  does  rest  with  this  body  for  judging  its 
own  Members.^ 

So  we  recommend  a  system  which  would  what  we  call  an  office 
of  ethics  counsel,  to  ensure  an  independent  voice  in  the  congres- 
sional ethics  process.  We  believe  it  is  essential  to  ensure  an  ethics 
process  that  will  have  the  necessary  independence  to  interpret  and 
enforce  ethics  rules,  and  that  is  viewed  both  inside  and  outside 
Congress  as  publicly  credible. 

In  our  view,  this  office  of  ethics  counsel  would  have  two  major 
tasks.  First,  it  would  be  responsible  for  investigating  and,  where 
appropriate,  presenting  to  the  Ethics  Committee  allegations  of  vio- 
lations of  ethics  standards.  In  exercising  its  functions,  the  ethics 
office  would  have  authority  to  hear  witnesses,  gather  evidence, 
and,  again,  bring  charges  before  the  committee. 

Second,  we  believe  the  office  of  ethics  counsel  should  be  responsi- 
ble for  interpreting  ethics  rules,  issuing  advisory  opinions,  and  pro- 
viding ethics  training.  We  see  in  this  office  of  ethics  counsel  that 
the  head  could  be  appointed  by  agreement  between  the  majority 
and  the  minority  leader,  to  ensure  its  independence,  the  head  of 
the  office  could  have  a  fixed  tenure,  removal  only  for  cause.  And  to 
ensure  its  credibility,  the  head  of  the  office  could  be  a  person  who 
meets  high  standards  of  integrity. 

There  have  been  two  problems  that  have  been  raised  sort  of  con- 
sistently as  we  followed  the  hearings.  One  is  that  the  Ethics  Com- 
mittee serves  multiple  functions  in  proceedings:  judge,  jury,  pros- 
ecutor. Another  witness  faulted  the  system  for  not  having  suffi- 
cient independence. 

We  see  this  process  with  the  office  of  ethics  counsel  as  being  a 
bifurcated,  two-step  process,  with  the  independent  office  responsi- 
ble for  conducting  the  investigation  to  determine  if  there  is  sub- 
stantial, credible  evidence  that  a  violation  has  occurred  and  at  that 
point  bringing  it  to  the  Ethics  Committee,  which  would  serve  its 
adjudicatory  function. 

At  the  outset,  the  office,  if  something  was  brought  to  them  or  if 
they  looked  at  something  and  they  determined  at  an  early  stage 
that  there  should  not  be  further  investigation,  because  the  source 
was  noncredible  or  they  could  determine  very  quickly  whether  it 
was  true  or  not  true,  if  they  decided  not  to  pursue  an  investigation, 
they  could  just  make  that  decision  at  an  early  point.  And  that  deci- 
sion would  have  public  credibility  because  it  would  be  made  by  an 
outside  or  independent  body. 

The  office  could  also  determine  if  outside  counsel  was  needed, 
and  the  outside  counsel  could  help  as  part  of  the  process  in  either 
controversial  or  highly  complicated  cases.  We  then  see  that  this 
office  of  ethics  bringing  charges  before  the  Ethics  Committee. 

We  believe  that  this  adjudicatory  body,  the  Ethics  Committee, 
that  it  is  preferable  that  it  be  made  up  by  current  Members  of  Con- 
gress, as  opposed  to  former  Members  of  Congress.  We  believe  that 
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former  Members  of  Congress  have  many  of  the  same  questions 
raised  regarding  their  personal  or  partisan  ties  to  sitting  Members. 

In  addition,  many  former  Members  have  interests  in  their  post- 
congressional  careers,  such  as  representing  private  interests  £is  lob- 
byists, that  we  think  detract  from  their  ability  to  be  dispassionate 
in  many  congressional  issues.  And  in  fact,  we  believe  that  using 
former  Members  may  not  add  to,  but  in  fact  might  detract  from, 
the  credibility  of  the  process. 

We  believe  that  this  process,  you  could  either  have  one  Ethics 
Committee  that  heard  all  of  the  cases  in  a  given  Congress  or  that 
they  could  be  established  on  an  ad  hoc  basis  for  each  case.  We 
think  that  that  could  be  done  either  way. 

Finally,  we  think  this  office  of  ethics  counsel  could  interpret 
rules,  provide  advisory  opinions,  and,  very  importantly,  as  Senator 
Heflin  raised,  provide  ethics  training.  You  know,  ethics  processes 
are  often  criticized  about  not  doing  enough  to  help  those  people, 
Members,  staff,  other  Government  officials  who  are  conscientious 
and  want  to  do  the  right  thing.  And  we  think  that  an  office  within 
the  Senate  could  help  to  do  that,  as  well  as  be  a  major  role  in  the 
enforcement  process. 

Finally,  Mr.  Chairman,  we  believe  that  it  is  important  to  add 
some  teeth  to  the  sanctions  that  are  proposed.  At  one  extreme,  we 
have  obviously  expulsion,  which  has  only  been  used  very  rarely  in 
this  country's  history.  On  the  other  hand,  we  have  had  verbal  sanc- 
tions, which  certainly  to  the  Members  who  receive  them  are  not 
small  matters.  But  there  seems  a  huge  gap  in  between  this.  And 
while  the  Senate  can  recommend  to  the  conferences  that  they 
remove  seniority,  we  believe  that  the  removal  of  seniority  and  posi- 
tions of  responsibility  should  be  a  sanction  available  to  the  commit- 
tee itself,  as  it  has  enforcement,  as  it  enforces  ethics  rules. 

Finally,  we  thank  you  very  much  for  the  thoughtful  and  thor- 
ough examination  of  these  issues.  These  are,  in  our  view,  very  im- 
portant issues,  and  the  decisions  that  are  made  here  we  believe  will 
affect  the  institution  of  the  Senate,  the  people's  trust  in  the  Con- 
gress, and  the  way  Congress  is  viewed.  So  we  stand  ready  to  work 
with  you  in  any  way  we  can,  and  again  we  appreciate  very  much 
your  leadership  on  this  issue. 

[The  prepared  statement  of  Ms.  McBride  follows:] 
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The  aim  of  every  political  constitution  is,  or  ought  to  be.  first  to  obtain 
for  rulers  men  who  possess  most  wisdom  to  discern,  and  most  virtue  to 
pursue,  the  common  good  of  the  society;  and  in  the  next  place,  to  take 
the  most  effectual  precautions  for  keeping  them  virtuous  whilst  they 
continue  to  hold  their  public  trust. 

James  Madison,  Tlie  Federalist,  No.  57 


Mr.  Chairman,  members  of  the  study  commission: 

I  appreciate  the  opportunity  to  present  Common  Cause's  views  on  ways  to 
strengthen  and  improve  the  processes  for  enforcing  the  ethics  rules  and  standards  of 
the  United  States  Senate.    This  commission  faces  an  extremely  important  task  which 
goes  to  the  heart  of  our  system  of  government. 

The  integrity  of  government  is  fundamental  to  our  system  of  representative 
democracy.    If  the  institutions  of  government  are  to  command  the  respect,  trust  and 
confidence  of  the  people,  the  individuals  who  serve  in  those  institutions  must  operate 
and  must  be  perceived  as  operating  according  to  high  standards  of  fair  and  ethical 
conduct.    Nowhere  is  this  more  important  than  in  Congress. 

To  meet  this  challenge,  the  Congress  must  first  have  rules  that  set  high  ethics 
standards  for  its  Members.    But  as  important  as  the  rules  are,  they  are  not  enough. 
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Without  effective  enforcement  and  oversight,  even  the  best  rules  can  be  rendered 

meaningless.    Without  effective  ethics  enforcement  and  oversight,  lowest-common- 
denominator  ethics  are  allowed  to  set  the  standards  for  the  institution,  the  credibility 
of  congressional  decisions  is  diminished,  and  the  moral  authority  of  Congress  is 
undermined. 

Dennis  Thompson,  Professor  of  Political  Philosophy  at  Harvard  University's 
Kennedy  School  of  Government  and  Director  of  the  university-wide  Program  in  Ethics 
and  Professions,  has  underscored  the  importance  of  ethics  rules  and  enforcement  to 
congressional  decision-making: 

Political  ethics  provides  the  preconditions  for  making  good  public  policy. 
...  Ethics  rules,  if  reasonably  drafted  and  reliably  enforced,  increase  the 
likelihood  that  legislators  (and  other  officials)  will  make  decisions  and 
policies  on  the  basis  of  the  merits  of  issues,  rather  than  on  the  basis  of 
factors  (such  as  personal  gain)  that  should  be  irrelevant. 

Effective  ethics  rules  and  enforcement  are  needed  to  protect  the  institution  from 
the  damage  done  when  someone  engages  in  unethical  or  illegal  activities.    It  is  not 
enough  to  rely  only  on  either  criminal  prosecution  or  voter  rejection  at  the  polls  to 
punish  misbehavior  by  Members.    Although  both  sanctions  are  powerful,  they  are  by 
themselves  inadequate  to  accomplish  the  task  of  protecting  the  integrity  of  the 
institution.    Effective  ethics  enforcement  and  oversight  is  also  needed  to  help  ensure 
that  Members  and  staff  are  aware  of  and  comply  with  their  ethical  obligations  and  to 
help  guide  those  Members  who  are  ethically  conscientious. 

Each  body  of  Congress,  under  Article  I,  §5,  cl.  2  of  the  U.S.  Constitution,  has 
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the  responsibility  to  monitor  and  take  action  on  any  final  decision  to  sanction  or 

punish  a  Member  for  violations  of  ethics  rules  and  standards.    The  process  that  the 

Congress  currently  uses  to  arrive  at  this  decision,  however,  has  lost  credibility  inside 

and  outside  of  Congress. 

Many  outside  of  Congress  believe  that  too  often  in  the  past  the  congressional 
ethics  committees  have  compiled  a  record  of  lax  enforcement  and  oversight.    Inside 
Congress,  dissatisfaction  with  the  ethics  process  transcends  party  and  ideological  lines. 
The  former  chair  of  the  Senate  Ethics  Committee,  Senator  Howell  Heflin  (D-AL),  has 
expressed  his  own  doubts  about  the  current  process:     "There  are  just  innumerable 
things  wrong  with  senators  judging  senators.    You  censure  someone,  and  the  next  day 
you're  seeking  their  vote."    Another  Ethics  Committee  member.  Senator  Trent  Lott 
(R-MS),  echoed  Senator  Heflin's  views,  stating,  "Maybe  it's  an  impossible  assignment 
to  try  to  sit  in  totally  dispassionate  judgment  on  people  we  literally  live  with." 

Nevertheless,  the  Constitution  places  responsibility  on  Members  of  Congress  to 
make  the  final  decision  in  these  cases.    We  believe  that  within  this  constitutional 
framework,  the  key  is  to  build  an  effective  independent  voice  to  help  ensure 
objectivity  and  credibility  for  the  process. 

Mr.  Chairman,  we  appreciate  very  much  the  thoroughness  and  thoughtfulness 
with  which  you  have  approached  this  serious  task  and  strongly  support  a  goal  you 
have  established  for  this  commission  --  "to  strengthen  the  public's  confidence  that  our 
ethics  process  really  works." 
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Common  Cause  recommends  several  changes  which,  if  enacted,  could 

significantly  improve  the  current  process. 

The  Creation  of  an  Oftice  of  Ethics  Counsel  to  Ensure  an  Independent 
Voice  in  the  Congressional  Ethics  Process 

It  is  essential  to  structure  an  ethics  process  that  will  have  the  necessary 
independence  to  interpret  and  enforce  ethics  rules  and  laws  and  that  is  viewed  both 
inside  and  outside  of  Congress  as  ensuring  a  credible  process.    One  way  to  achieve 
this  would  be  to  create  an  independent  Office  of  Ethics  Counsel. 

This  Office  would  be  charged  with  two  main  tasks.    First,  the  Office  of  Ethics 
Counsel  would  be  responsible  for  investigating  and  where  appropriate  presenting  to 
the  Ethics  Committee  allegations  of  violations  of  ethics  standards  or  rules.    In 
exercising  its  functions,  the  Ethics  Office  would  have  authority  to  hear  witnesses, 
gather  other  evidence  and  bring  charges  before  the  Ethics  Committee.     Second,  the 
Office  of  Ethics  Counsel  would  be  responsible  for  interpreting  ethics  rules,  issuing 
advisory  opinions  and  providing  ethics  training. 

The  head  of  the  Office  of  Ethics  Counsel  could  be  appointed  by  an  agreement 
between  the  Majority  and  Minority  Leaders.    To  ensure  independence,  the  head  of  the 
Office  should  serve  for  a  fixed  term,  with  removal  only  for  cause,  as  is  the  case  with 
the  Director  of  the  Office  of  Government  Ethics  (OGE)  in  the  executive  branch.   To 
ensure  credibility,  the  head  of  the  Office  should  be  an  individual  who  meets  high 
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standards  of  integrity  and  has  a  proven  record  of  professionalism  and  impartiality. 

1.  Role  of  the  Office  of  Ethics  Counsel  in  enforcement  proceedings 

Many  have  criticized  the  current  ethics  process  for  allowing  the  Ethics 
Committee  to  serve  multiple  functions  in  enforcement  proceedings  —  investigator, 
prosecutor,  jury  and  judge.    Others  have  faulted  the  enforcement  system  for  not 
providing  sufficient  independence  within  the  process. 

The  creation  of  an  independent  Office  of  Ethics  Counsel  would  help  to  remedy 
these  two  major  problems  while  meeting  the  constitutional  requirement  that  the  Senate 
be  the  judge  of  its  own  members.    The  procedure  would  be  a  bifurcated,  two-step 
process  with  the  independent  Ethics  Office  responsible  for  conducting  the  investigation 
to  determine  if  there  is  substantial,  credible  evidence  that  a  violation  had  occurred 
and,  if  so,  to  bring  charges  before  the  Ethics  Committee.    Upon  receiving  information 
of  a  possible  violation  or  on  its  own  initiative,  the  Office  would  look  into  a  matter  to 
see  if  further  investigation  was  warranted.    At  this  point,  the  Office  could  decide 
against  further  investigation  if,  for  example,  the  source  was  non-credible,  the  charge 
frivolous  or  easily  proven  to  be  untrue.    Because  a  decision  not  to  pursue  an 
investigation  would  be  made  by  an  independent  entity,  the  decision  would  have  public 
credibility. 

If  the  investigation  proceeded,  the  Office  could  determine  if  use  of  an  outside 
counsel  was  warranted  and,  if  so,  would  select  an  outside  counsel,  perhaps  from  an 
agreed-upon  list  of  private  lawyers  who  meet  established  criteria  and  would  be  willing 
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to  take  cases  as  the  need  arises.    Many  of  those  most  familiar  with  the  ethics  process 

have  recommended  an  outside  counsel  in  controversial  or  complicated  cases.    In 
addition,  the  ability  of  the  Ethics  Office  to  obtain  the  services  of  an  outside  counsel 
when  needed  would  allow  the  staff  of  the  Office  on  a  day-to-day  basis  to  remain 
relatively  small. 

If  the  Ethics  Office  finds  substantial  credible  evidence,  the  Office  would  bring 
the  case  and  any  recommendations  for  sanctions  to  the  Ethics  Committee  to  hear  and 
decide.    We  believe  that  Ethics  Committee  service  by  current  Members  of  the  Senate 
is  preferable  to  service  by  former  Members.  The  use  of  former  Members  raises 
questions  regarding  personal  or  partisan  ties  they  may  have  to  sitting  Members.    In 
addition,  many  former  Members  have  interests  in  their  post-congressional  careers, 
such  as  representing  private  interests  as  lobbyists,  that  detract  from  their  ability  to  be 
dispassionate  judges  of  congressional  ethics  issues.    Using  former  Members  of 
Congress  may  not  add,  but  in  fact  may  detract,  from  the  credibility  of  the  process. 

We  believe  that  this  process  would  work  with  either  one  Ethics  Committee 
hearing  all  cases  in  a  Congress  or  ad  hoc  committees  established  for  each  case. 
2.    Role  of  the  Office  of  Ethics  Counsel  in  interpreting  ethics  rules  and  providing 
advisory  opinions  .  --^ 

In  the  current  process,  responsibility  for  providing  interpretations  or  advisory 
opinions  falls  to  the  congressional  ethics  committees  and  their  chairs  and  ranking 
members.    A  lack  of  ongoing  and  vigorous  oversight  has  undermined  rules  that  in 
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some  cases  are  ignored  and  cease  to  be  effective.    A  prime  example  is  the  ban  on  the 

personal  use  of  campaign  funds  where  a  record  of  inaction  has  allowed  a  number  of 

questionable  uses  of  campaign  funds  to  become  common  practice,  such  as  the 

purchase  with  campaign  funds  of  meals,  country  club  memberships,  vacations  and 

even  automobiles. 

To  ensure  ongoing  enforcement  and  clear  and  correct  ethics  guidance,  there 
must  be  a  strong  mandate  for  and  commitment  to  effective  ethics  oversight,  backed  by 
the  necessary  resources.    An  Office  of  Ethics  Counsel  could  provide  the  needed 
independence,  mandate  and  resources  to  carry  out  oversight  functions.    The  Office 
could  interpret  the  rules  and  make  public  its  interpretations,  providing  overall 
guidance  to  Members  and  making  clear  to  the  public  what  the  rules  mean  and  how 
they  apply  in  general  cases.    The  Office  could  also  serve  as  a  clearinghouse  for  giving 
Members  reliable  and  timely  advice  on  ethics  and  providing  written  advisory  opinions 
on  specific  ethics  questions  from  individual  Members. 

Common  Cause  believes  that  an  independent  voice  in  interpretation  and  advice 
would  improve  the  current  process  and  provide  public  credibility  to  the  results.    An 
Office  of  Ethics  Counsel  could  help  ensure  an  affirmative  commitment  to  uphold 
standards  and  could  help  ensure  that  guidance  is  given  in  a  way  that  reinforces  —  and 
does  not  undermine  ~  the  rules. 

Some  have  criticized  the  ethics  process  as  not  focusing  enough  on  helping 
Members  and  staff  to  understand  and  live  up  to  high  ethical  standards.    An 
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independent  Office  of  Ethics  Counsel  could  help  not  only  by  placing  more  emphasis 

on  interpretation  and  advice  but  also  by  establishing  ethics  education  to  train  Members 
and  staff  in  ethics  standards  and  concepts. 

A  model  for  these  functions  may  be  found  in  the  Office  of  Government  Ethics 
in  the  executive  branch.    OGE  currently  interprets  executive  branch  rules  and 
standards,  issues  advisory  opinions  for  the  executive  branch,  provides  ethics  training 
and  consults  with  agencies  and  individuals  to  ensure  ethics  rules  and  standards  are 
consistently  and  uniformly  interpreted  and  enforced.    The  Director  of  OGE  is 
appointed  for  a  five-year  term  and  is  removable  only  for  cause. 

Ensuring  That  Sanctions  are  Consistent.  Commensurate  with  Violations 
AND  Publicly  Credible  ; 

Under  the  current  system,  obviously  the  most  serious  sanction  facing  a  Member 
who  violates  congressional  ethics  rules  and  standards  is  expulsion  from  the  Congress. 
For  most  rules  violations,  however,  the  punishment  most  often  imposed  is  one  of  a 
series  of  verbal  sanctions.    There  is  a  missing  element  between  these  two  current  choices. 

While  the  Ethics  Committee  may  recommend  the  loss  of  seniority,  it  has  rarely 
been  used  as  a  sanction  and  the  Committee  must  go  to  a  party  caucus  to  get  such  a 
sanction  imposed. 

In  order  to  strengthen  the  ethics  process,  potential  loss  of  seniority  and 
positions  of  responsibility  in  Congress  should  be  explicitly  made  one  of  the  possible 
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choices  of  sanctions  the  Ethics  Committee  may  choose  to  recommend  to  the  full 

Senate  in  cases  of  serious  violations.    Congress  allocates  institutional  power  largely  on 
the  basis  of  seniority.     Using  loss  of  seniority  and  positions  of  congressional 
responsibility  would  permit  disciplined  Members  of  Congress  to  fulfill  their 
constitutional  responsibilities  to  their  constituents,  while  making  clear  that  improper  or 
unethical  conduct  carries  commensurate  institutional  sanctions. 

Conclusion 

Common  Cause  believes  that  the  creation  of  a  new  independent  Office  of  Ethics 
Counsel  would  strengthen  procedures  for  handling  alleged  ethics  violations,  help 
provide  clear  interpretation  of  the  rules  and  impartial  ethics  guidance,  and  provide 
credibility  to  the  process.    We  stand  ready  to  work  with  you  in  any  way  that  we  can 
as  you  move  forward  with  your  important  mandate. 
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Chairman  Bryan.  Ms.  McBride,  we  appreciate  your  thoughtful 
testimony  as  well. 

Let  me  yield  to  my  colleague  for  her  questions  of  the  panel. 

Senator  Kassebaum? 

Senator  Kassebaum.  Thank  you  very  much. 

I  thought  both  statements  were  quite  interesting. 

Let  me  ask  you,  Ms.  McBride,  because  maybe  I  did  not  under- 
stand, would  the  office  of  ethics  counsel  be  essentially  made  up  of 
counsel  and  staff,  as  exists  today  for  the  Ethics  Committee? 

Ms.  McBride.  We  see  it  being  a  separate  and  independent  body 
from  the  Ethics  Committee. 

Senator  Kassebaum.  You  said  there  would  be  the  Ethics  Commit- 
tee. But  who  comprises  then  the  ethics  counsel? 

Ms.  McBride.  We  believe  it  would  be  an  office  with  a  single  ad- 
ministrator, much  like  the  office  of  government  ethics  in  the  execu- 
tive branch.  And  it  would  have  the  ability  to  do  the  investigation 
to  the  point  of  making  a  finding  of  substantial  credible  evidence 
and  then  would  take  the  case,  in  essence,  try  it  before  the  Ethics 
Committee. 

Senator  Kassebaum.  But  just  applied  to  the  Senate?  Would  you 
see  this  working  the  same  way  for  the  House?  Or  we  shouldn't 
worry  about  the  House;  I  guess  we  have  enough  here. 

Ms.  McBride.  We  would  think  that  a  similar  process  should  work 
for  the  House.  But  since  there  are  different  rules  and  each  body 
must  judge  its  own  Members,  in  our  view,  these  must  be  separate 
functions  in  the  House  and  the  Senate.  But  we  believe  that  this 
would  be  appropriate  for  the  House  of  Representatives  as  well. 

Senator  Kassebaum.  Did  you  agree  with  Senator  Wallop  in  his 
concern  about  how  in  some  ways  through  the  years  it  is  kind  of 
like  adding  barnacles  to  a  ship,  you  know.  We  have  just  made  it 
more  and  more  a  burdensome  load  to  try  to  interpret. 

And  is  there  any  way  to  perhaps  get  this  into  some  proportion? 

Ms.  McBride.  We  believe  that  there  is  a  balance.  We  believe  that 
there  should  be  specific  rules  saying  what  is  and  is  not  acceptable 
in  areas  such  as  acceptance  of  gifts  and  other  particular  matters. 

But  we  do  believe  that  there  is  an  overarching  standard,  which  is 
that  a  Member  should  not  do  anything  that  reflects  negatively  on 
the  institution  of  the  Congress,  something  that  brings  discredit  to 
the  Congress.  And  that  is  above  and  beyond  whatever  specific  rules 
and  regulations  are  adopted. 

We  do  believe  in  specific  rules,  but  again  there  is  a  broader 
standard  that  Senator  Wallop  mentioned,  and  that  is  that  a 
Member  should  behave  credibly  such  that  it  reflects  favorably  on 
the  institution. 

Senator  Kassebaum.  Everybody  would  agree  with  that.  But  as  we 
try  to  define  that,  and  I  guess  that  goes  back  to  what  standards  of 
behavior  apply,  to  the  extent  that  you  asked,  Mr.  Mason,  I  remem- 
ber when  I  was  on  the  Ethics  Committee,  Senator  Mikulski,  whom 
I  do  not  know  that  she  had  been  here  all  that  long,  brought  before 
the  Ethics  Committee  the  fact  that  I  think  she  had  been  offered  a 
couple  of  tickets  to  the  Baltimore  Orioles  game,  and  so  how  was 
this  going  to  be  counted,  the  value  of  those  tickets?  And  she  was 
wondering  if  she  could  accept  them. 
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Well,  I  thought,  you  know,  this  should  be  something  that  is  clear- 
ly understood  by  everybody  whether  it  would  or  would  not  be  a 
good  idea,  and  I  don't  think,  frankly,  myself,  she  being  a  Senator 
from  Maryland,  going  to  the  Baltimore  Orioles  as  a  guest,  should 
necessarily  be  a  violation  of  something  that  really  affects  the 
standards  of  the  Senate. 

I  suppose  we  told  her — I  don't  know  what  we  said.  I  don't  know 
what  applies  now. 

Chairman  Bryan.  We  know  she  is  an  Orioles  fan. 

Senator  Kassebaum.  We  all  agree  to  that. 

I  think  to  a  certain  extent  it  becomes  so  complicated  now  with 
some  of  the  things  that  seem  so  small  in  the  light  of,  as  you  say, 
the  overarching  issues,  that  it  can  get  very  difficult.  I  guess  I  just 
bring  that  up  that  I  am  still  frustrated. 

I  think  your  suggestion  for  an  office  of  ethics  counsel  is  an  inter- 
esting one. 

Ms.  McBride.  Thank  you. 

Let  me  just  add,  Senator,  that  I  believe  I  understand  the  prob- 
lems that  are  raised  here  today.  But  in  fact  we  believe  that  more 
clarity  must  be  brought  to  these  issues  because  right  now  in  Con- 
gress there  is  no  disclosure  of  gifts,  and  we  believe  that,  you  know, 
in  some  of  these  cases  we  have  that  there  needs  to  be  more  clarity 
and  made  more  clear  to  Members  what  is  and  what  is  not  accepta- 
h\e.  But  we  think  that  that  is  the  direction  rather  than  repealing 
existing  rules. 

Senator  Kassebaum.  A  question  to  you,  Mr.  Mason,  because  I 
think  that  you  made  a  very  good  point  when  you  mentioned  execu- 
tive branch.  But  in  your  written  testimony,  I  think  that  you  just 
left  it  off  inadvertently  in  the  private  sector  because,  as  you  know, 
I  think  this  is  going  to  become  a  growing  issue  for  us.  As  some  of 
us  have  said,  the  Senate  should  live  under  the  same  rules  that  we 
apply  to  the  private  sector. 

Mr.  Mason.  As  a  general  rule,  the  rules  and  standards  on  the 
executive  branch  officials  are  even  more  strict  than  those  that 
apply  to  the  private  sector.  So  you  almost  incorporate  one  into  the 
other.  If  you  agree  with  the  proposition,  for  instance,  that  Senators 
should  be  treated  the  same  as,  say,  senior  Administration  appoint- 
ees, you  would  have  encompassed  nearly  all  of  the  problematic  re- 
strictions and  in  the  private  sector  as  well. 

Senator  Kassebaum.  I  think  as  we  get  into  questions  that  would 
logically  fall  before  EEOC  and  so  forth,  we  are  going  to  have  more 
and  more  of  these  types  of  situations  and  questions  that  will  come 
before  us.  Perhaps  as  we  move  in  through  legislation  to  the  Senate 
falling  under  the  same 

Mr.  Mason.  One  of  the  problems  has  to  do  with  enforcement.  I 
am  sure,  as  you  know,  what  a  lot  of  corporations,  executives, 
people  worry  about  is  not  so  much  the  law  itself  but  sometimes  the 
enforcement  agency,  the  visit  from  OSHA  or  whatever,  and  per- 
haps even  worse,  a  jury  that  might  be  unpredictable  and  give  a 
very  large  award  and  so  on.  So,  if  you  apply  to  the  Senate  the  same 
standards  but  do  not  apply  the  same  enforcement,  you  really  don't 
have  the  same  law. 

I  was  discussing  this  problem  with  Delegate  Eleanor  Holmes 
Norton,  who  used  to  run  the  EEOC,  and  she  said,  "Oh,  we  can't  do 
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that.  We  can't  have  Senators  and  Congressmen  before  some  GS-14 
hearing  examiner  at  the  EEOC."  And  I  think  that  just  makes  that 
case  that  if  this  process  is  demeaning  to  citizens,  there  is  a  problem 
there  that  needs  to  be  addressed.  And  frankly,  I  don't  think  de- 
meaning Senators  and  Representatives  is  probably  the  best  way  of 
taking  care  of  it. 

But  there  is  a  crying  need  to  be  able  to  address  these  sorts  of 
issues  in  a  way  that  does  not  make  people  feel  like  they  are  second- 
class  citizens,  and  people  who  happen  to  be  exempt  from  the  laws 
are  first-class  citizens. 

Senator  Kassebaum.  Interesting  point. 

Thank  you  very  much.  I  appreciate  it. 

Chairman  Bryan.  Thank  you  very  much,  Senator  Kassebaum. 

I  have  just  a  couple  of  questions.  Let  me,  Ms.  McBride,  pursue 
this  concept  of  the  office  of  ethics  counsel  that  you  and  Senator 
Kassebaum  were  discussing. 

I  take  it  that  this  office  would  have  the  subpoena  power,  among 
others,  would  be  able  to  bring  in  witnesses,  would  be  able  to  bring 
the  Senator  whose  conduct  was  in  question  before  the  office,  and 
thereafter  make  a  recommendation  to  the  full  Ethics  Committee. 
So  that  when  you  talk  about  bifurcation,  you  are  talking  about  the 
ethics  counsel,  the  office  thereof,  as  being  one  of  the  bifurcated  sec- 
tions that  would  be  involved  in  the  process,  and  they  would  do  the 
investigative,  and  the  adjudicatory  function,  that  would  be  left  to 
the  full — actually,  the  Ethics  Committee  would  make  the  decisions. 

At  what  level  would  you  authorize  them  to  make  final  decisions? 
As  you  have  gathered  from  the  colloquy  here  today,  and  probably 
know  because  of  youi^'extensive  background  in  the  subject  area,  not 
every  issue  that  comes  before  the  Ethics  Committee  is  one  of  great 
consequence  or  notoriety,  and  many  of  those  are  somewhat  routine- 
ly handled. 

The  example  that  was  cited  that  hapj)ened  was  that  someone  in- 
appropriately used  the  FAX  machine,  and  something  with  the 
frank.  The  Ethics  Committee  is  notified.  The  Senator  makes  full 
restitution  and  offers  an  explanation  as  to  how  that  occurred.  That 
is,  by  and  large,  something  that  we  do  not  file  a  formal  report  and 
make  an  announcement. 

Give  me  your  sense  by  way  of  ansilogy,  those  kinds  of  cases,  those 
would  presumably  be  dealt  with  in  a  sense  of  finality  with  the 
office  of  ethics  counsel.  Would  those  cases  go  to  the  Ethics  Commit- 
tee as  well? 

Ms.  McBride.  I  think  they  would  go  to  the  Ethics  Committee  if 
there  is  a  disposition,  you  know,  to  be  made,  because  again  I  think 
we  bump  up  against  the  constitutional  question  that  in  terms  of 
disposition,  whether  minor  or  major,  the  Constitution  makes  quite 
clear  that  that  has  to  be  done  by  the  Member  of  that  body. 

So  I  see  the  office  of  ethics  counsel  taking  the  investigative  stage 
through  a  finding  that  there  is  substantial  credible  evidence  and  it 
needs  to  be  taken  to  the  Ethics  Committee. 

Chairman  Bryan.  Now,  the  Ethics  Committee  itself,  that  would 
consist  of  only  Members,  current  Members  of  the  Senate?  I  know 
you  oppose,  my  notes  reflect,  you  know,  former  Members  being  a 
part  of  this  process.  Right? 
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Ms.  McBride.  See,  here  is  the  question.  We  are  all  concerned.  I 
think  this  has  certainly  been  a  growing  consensus  around  bifurca- 
tion. The  second  question  is:  How  do  we  get  some  degree  of  inde- 
pendence into  the  process?  And  many  have  proposed  that  at  the 
final  stage  or  at  the  adjudicatory  stage  there  be  non-Members. 

Our  proposal  says  that  in  the  investigative  early  stages  and 
through  making  those  determinations,  that  is  where  the  independ- 
ence should  lie  and  then,  in  the  decision  making,  that  it  should  be 
made  by  Members.  And  again  I  think  if  we  were  faced  with  a  ques- 
tion of  Federal  judges  being  a  part  of  that,  we  would  certainly  look 
at  that. 

But  we  really  believe  that  former  Members  carry  a  lot  of  the 
burden  of  perception  that  current  Members  do,  additional  burdens 
with  their  private  interests  conflicting,  and  that  it  might  create  an 
appearance  that  you  were  trying  to  do  something  that  in  fact  was 
not  working.  It  actually  might  backfire  in  terms  of  public  percep- 
tion as  well  as  reality. 

Chairman  Bryan.  I  understand  your  sensitivity  and  that  point 
has  been  made.  Although  former  Members  may  be  involved  in  an 
ongoing  relationship  with  the  Congress  or  have  interests  that  they 
represent  that  may  indeed  have  some  policy  implications  or  over- 
lap. 

So  this  office  of  ethics  counsel,  in  effect,  would  perform  the  full 
range  of  investigation  and,  in  effect,  responding  to  Senator  Wal- 
lop's observation — and  he  is  right  in  terms  of  the  volume  of  re- 
quests that  come  in  to  get  advisory  opinions,  "May  I  do  such  and 
such" — that  would  all  be  referred  to  the  ethics  counsel? 

Ms.  McBride.  Right. 

Chairman  Bryan.  And  the  ethics  counsel  would  then  respond. 

Mr.  Mason,  let  me  develop  a  couple  of  things  with  you,  if  I  may. 
You  made  a  comment,  I  believe,  either  in  your  written  testimony 
or  your  oral  testimony,  to  maintain  a  very  strict  confidentiality 
until  the  Ethics  Committee  determines  reason  to  believe  a  violation 
has  occurred. 

Without  citing  a  particular  case,  and  there  have  been  a  couple 
on  my  watch  since  I  have  served  on  the  Ethics  Committee,  but  oc- 
casionally there  are  matters  that  generate  great  publicity.  I  mean 
they  are  the  subject  of  ongoing  discussion  in  major  newspapers  of 
the  country,  responsible  press  outlets. 

Indeed  it  has  been  the  practice,  at  least  on  an  ad  hoc  basis,  for 
the  chairman  and  the  vice  chairman  to  acknowledge,  "Yes,  the 
Ethics  Committee  is  aware  of  the  contention  involving  the  purport- 
ed ethical  misconduct  and  is  going  to  conduct  a  preliminary  in- 
quiry," which  you  understand  are  words  of  art.  And  there  are 
arcane  rules. 

Are  you  suggesting  in  the  strict  confidentiality,  because  that 
would  be  making  no  judgment  as  to  the  accuracy  of  the  allegation, 
that  the  Committee  under  those  circumstances  ought  not  to  issue 
any  kind  of  a  statement  which,  in  effect,  says,  "Look,  we  are  aware 
of  these  allegations,  and  we  are,  in  effect,  going  to  check  them 
out"? 

Mr.  Mason.  No.  In  fact,  if  I  skipped  over  it  in  my  verbal  state- 
ment, I  apologize.  But  I  think  it  is  quite  obvious  when  an  accusa- 
tion is  already  in  the  public  domain,  the  intent  of  confidentiality  is 
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no  longer  useful  and,  in  fact,  just  the  opposite,  maybe  in  order  to 
protect  the  rights  of  the  accused  Senator — in  other  words,  now  that 
he  has  been  accused  in  public — the  best  thing  for  him  may  well  be 
to  say,  "Yes,  indeed  we  are  looking  into  this,"  and  to  say  it  in  as 
nonjudgmental  a  way  as  you  possibly  can. 

I  think  that  is  something  that  ought  to  be  left  in  the  Committee's 
judgment,  and  you  probably  should  consult  with  the  accused  Sena- 
tor about  it.  But  it  should  remain  in  your  judgment  once  an  accusa- 
tion is  in  the  public  domain. 

Chairman  Bryan.  You  favor  the  concept  of  bifurcation  and,  as 
has  been  observed  by  Senator  Kassebaum  in  the  course  of  our  dis- 
cussion with  other  witnesses  who  have  come  before  us,  if  there  is 
not  a  consensus,  there  certainly  is  a  strong,  strong  advocacy  for  bi- 
furcating this  process.  Senator  Rudman  gave  testimony  here  last 
week  to  that  effect,  as  he  has  on  prior  occasions. 

Your  concept  of  bifurcation,  though,  is  to  have  this  investigatory 
phase — unlike  Ms.  McBride's,  which  would  be  done  by  the  office  of 
ethics  counsel — that  this  would  be  done  by  outsiders.  And  I  want  to 
be  clear  that  I  understand.  You,  I  think,  specifically  mentioned 
that  it  could  be  former  Senators.  Who  else  would  be,  in  your  judg- 
ment, eligible  to  serve  in  that  capacity? 

Mr.  Mason.  I  think  the  Ethics  Committee  wants  to  retain  a  cer- 
tain number  of  options.  There  are  going  to  be  cases  in  the  future 
where  Senators  who  are  accused  of  behavior  that  is  fundamentally 
under  an  administrative  agency,  most  likely  the  EEOC — there  are 
some  Department  of  Labor  Fair  Labor  Standards  Act  type  of  viola- 
tions and  so  on  like  that — those  are  going  to  happen  if  they  have 
not  happened  already,  and  it  might  well  be  best  for  the  Senate 
simply  to  refer  them  there  for  this  initial  investigation. 

They  have  trained  hearing  examiners.  They  have  standards  that 
they  have  applied  to  everyone  else,  and  so  on.  And  then  a  report 
could  be  made  back  by  the  agency  to  the  committee,  "Yes,  this  is 
credible.  No,  this  is  not  credible." 

There  are  other  cases — I  used  the  Keating  Five  as  an  example — 
where  at  first  and  maybe  even  further  into  the  investigation  there 
is  no  specific  law  that  was  violated,  and  yet  there  are  some  ethical 
problems  that  at  least  need  to  be  looked  into.  And  that  is  the  case 
in  which  you  would  have  some  sort  of  panel.  I  suggested  retired 
Members  and  retired  Federal  judges. 

I  understand  the  concerns  about  injecting  judges  and  their  stand- 
ards and  people  who  do  not  understand  the  Senate  and  have  not 
operated  there.  But  I  think  the  professional  discipline  of  the  judici- 
ary would  be  very  useful,  particularly  in  the  investigative  stage,  to 
determine  whether  there  is  enough  evidence,  the  weight  of  evi- 
dence, credibility,  those  sorts  of  questions  that  you  are  looking  at 
in  that  stage. 

So  I  think  a  panel  that  would  be  composed  of  both — what  I  would 
say  you  ought  to  do  is  to  have  a  list  of  people  who  are  eligible  and 
empanel  a  different  group  in  every  such  case  so  that  you  do  not 
have  to  have  people  serving  for  long  periods  of  time.  And  in  fact 
you  could  empanel  three  or  four  or  five  people,  however  many  you 
determine  are  necessary  to  look  at  each  case  and  they  would  be 
done  probably  in  a  couple  of  months. 
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Chairman  Bryan.  The  Ethics  Committee  would  retain  its  func- 
tion as  a  secretariat  that  would  screen  out;  these  are  matters  in 
which  we  can  simply  advise  the  Senator's  office  that  he  or  she  may 
not  do  this  or  may  do  it  under  certain  circumstances,  that  these 
are,  you  know,  very  minor  violations.  That  is  simply  handled  in 
house.  But  those  matters  that  would  require  a  more  extensive  in- 
quiry, to  use  a  neutral  term,  would  be  referred  out. 

Let's  suppose  that  you  do,  for  the  sake  of  argument,  have  an  ex- 
ecutive branch  agency  that  is  involved  in  the  area  in  which  the 
misconduct  is  asserted. 

Do  you  have  a  constitutional  or  policy  concern  that,  in  effect,  an 
executive  branch  is  passing  judgment  upon  a  Member  of  the  legis- 
lative branch  and  the  potential  partisan  implications  that  if  it  is  a 
Senator  who  is  a  member  of  the  party  that  is  in  the  White  House, 
either  that  this  agency  may  indeed  give  him  or  her  a  pass,  so  to 
speak,  or,  conversely,  a  Senator  whose  conduct  is  being  challenged 
who  has  been  a  particular  irritant  to  the  Administration,  that  this 
may  indeed  be  an  opportunity  to  weigh  in  and  pile  on,  so  to  speak? 

Mr.  Mason.  That  is  a  question  that  has  several  parts,  and  let  me 
try  to  pull  them  apart. 

Chairman  Bryan.  Sure. 

Mr.  Mason.  One,  there  is  a  clear  difference  between  dealing  with 
Senate  rules  and  other  legal  standards  that  may  apply  to  Senators. 
Clearly,  violations  of  Senate  rules  cannot  be  disciplined  by  anyone 
else  and  probably  should  not  be  judged  by  anybody  else. 

But  there  are  lots  of  other  laws  and  standards  that  do  apply  to 
legislators.  I  mean  there  is  a  case  today  of  someone  being  accused, 
found  guilty  of  drunk  driving,  and  no  one  is  claiming  that  for  any 
constitutional  reason  that  case  should  be  handled  in  any  other 
than  the  normal  way. 

I  think  a  number  of  the  employment  discrimination  laws,  for  ex- 
ample, the  ADA,  the  other  antidiscrimination  statutes  could  be 
handled  in  a  similar  way.  I  do  not  think  that  there  is  any  constitu- 
tional bar  to  having  executive  branch  agencies  enforce  the  law 
against  legislative  branch  Members  or  employees  in  that  case. 

And  in  fact,  just  to  make  a  general  observation,  to  claim  that  the 
executive  branch  cannot  enforce  the  laws  against  the  legislature  is 
almost  like  saying  the  legislature  cannot  pass  laws  that  apply  to 
the  executive  branch.  We  have  this  opposite  problem  occurring  all 
the  time. 

Chairman  Bryan.  Let  me  not  be  confrontational.  But  clearly, 
under  the  Constitution  itself,  whatever  one  may  find  in  its  wisdom 
that  the  power  to  legislate  is  vested  in  the  Congress. 

Mr.  Mason.  And  the  power  to  enforce  laws  is  vested  in  the  exec- 
utive. 

Chairman  Bryan.  Does  it  necessarily  follow  that  the  executive 
branch  then  enforces  rules  of  standards  or  ethics  that  are  to  some 
extent  perhaps  peculiar  to  the  institution  itself  and  in  which  the 
Constitution  says  that  ultimately  the  Members  must  judge? 

Mr.  Mason.  Not  if  they  are  peculiar  to  the  institution.  I  am  an 
advocate  of  Senator  Kassebaum  and  other  people  applying  many  of 
the  laws  that  are  applied  to  the  private  sector  to  the  executive 
branch  and  to  the  Senate,  and  in  fact  many  of  those  laws  do  al- 
ready apply. 
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Chairman  Bryan.  I  do  not  disagree  with  that. 

Mr.  Mason.  And  in  that  case,  there  is  no  constitutional  barrier 
to  the  executive  branch  enforcing  these  laws  against  the  Senate. 
We  have  got  investigations  going  on  now  of  Members  of  the  House 
that  I  am  aware  of  where  the  Justice  Department  just  in  the 
normal  order  has  enforced  or  taken  enforcement  proceedings 
against  Members  for  a  variety  of  different  cases  and  local  prosecu- 
tors. I  don't  see  any  constitutional  bar. 

The  analogy  I  was  trying  to  make  is  that  if  you  say  that  there  is 
some  blanket  prohibition  on  the  executive  enforcing  laws  against 
Congress,  you  would  have  to  turn  around  and  say  the  same  blanket 
prohibition  exists  for  the  same  reason.  In  other  words,  there  are 
laws  that  are  passed  with  virtually  every  appropriation  bill  that, 
frankly,  are  designed  to  punish  various  executive  agencies  or  exec- 
utive officials.  I  think  some  of  those  are  unwise.  They  could  argu- 
ably be  unconstitutional.  But  I  think  fundamentally  the  political 
interplay  between  the  executive  and  the  legislature  is  the  way 
those  are  handled. 

I  think  there  are  lots  of  ways  in  which  the  legislature  could 
shield  its  Members  from  improper  behavior  by  the  executive.  For 
instance,  when  you  are  subpoenaed,  you  have  to  lay  the  subpoena 
before  the  Senate,  and  the  Senate  then  generally  would  say  go 
ahead  and  comply  with  it  if  it  is  a  routine  matter. 

But  if  there  were  serious  accusations  this  were  a  political  case, 
something  of  that  nature,  the  Senate  could  step  in  and  shield  a 
Member.  And  having  the  Ethics  Committee  involved,  as  I  have  rec- 
ommended, by  initially  referring  the  case,  taking  the  report  back 
and  disposing  of  it,  leaves  the  final  determination  in  the  hands  of 
the  Senate  and  the  real  burden  then,  the  real  problem  comes  when 
you,  the  Senate  Ethics  Committee,  differ  from  the  executive  agency 
and  your  problem  is  to  explain  why  you  differ. 

I  think  in  that  case,  it  is  not  unjustified  to  say  that  you  ought  to 
bear  that  burden  and  explain  what  it  is  that  is  different  about  this 
case. 

Chairman  Bryan.  You  have  advanced  a  premise  philosophically 
that  the  Congress  ought  to  be,  as  a  matter  of  philosophical  abstrac- 
tion, subject  to  the  same  laws  that  it  passes  that  affect  everybody 
else,  by  and  large.  And  as  you  pointed  out,  there  is  a  good  bit  of 
evidence  that  the  Congress  indeed  is  moving  in  that  direction  and 
should  go  even  further. 

Let  me  ask  the  reverse  of  that  question:  Members  of  the  Con- 
gress are  elected  public  officials.  They  do  hold  that  public  trust 
that  has  been  discussed  here.  In  a  given  circumstance,  are  they  not 
to  be  held  to  a  higher  standard? 

Mr.  Mason.  Absolutely.  And  I  think  the  Keating  Five  may  be  an 
example.  While  I  am  not  extremely  familiar  with  the  details  of 
that  case,  my  broad  understanding  is  that  there  were  probably  no 
provable  criminal  violations  of  law  in  that  case,  and  yet  the  Senate 
Ethics  Committee  did  take  certain  actions  to  discipline  Senators  as 
a  result  of  what  went  on.  And  I  think  that  sort  of  thing  is  appropri- 
ate, and  that  is  exactly  the  kind  of  case  where,  you  know,  a  pattern 
of  conduct,  while  not  technically  in  violation  of  Senate  rules  or 
laws,  may  still  be  found  to  be  unethical.  And  you  ought  to  be  able 
to  deal  with  that. 
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Chairman  Bryan.  With  reference  to  the  referral  to  an  executive 
agency  which  has  the  generic  authority  to  look  into  the  subject 
matter  of  the  violation,  that  agency  may  have  a  series  of  procedur- 
al rules  that  are  conditions  precedent  to  bringing  the  matter  before 
it.  It  may  have  a  very  abbreviated  limitation  of  actions,  for  exam- 
ple. 

The  testimony  that  we  have  had  before  us  essentially  from  Sena- 
tor Rudman  and  each  of  the  witnesses  who  appeared  as  part  of  the 
first  panel  and  the  witnesses  who  appeared  before  us  as  part  of  the 
second  panel  rejected  the  notion  that  there  ought  to  be  some  kind 
of  a  limitation  of  action  because  the  individual  who  serves  in  the 
Senate,  male  or  female,  continues  to  occupy  an  office  of  public 
trust. 

So,  some  of  the  policy  considerations  that  might  apply  to  a  civil 
proceeding  in  which  there  is  a  time  limitation,  the  public  policy 
considerations  that  apply  with  respect  to  a  criminal  matter  really 
have  no  application. 

I  guess  my  question  is:  No.  1,  do  you  agree;  and  if  you  do  agree, 
then  certainly  some  of  the  procedural  limitations  that  may  be  ap- 
plicable to  an  administrative  agency  to  which  this  matter  under 
your  proposal  might  be  referred  would  not  be  applicable  to  the 
Member  of  the  Senate. 

Mr.  Mason.  Yes.  And  I  agree  with  your  premise  that  you  state. 
And  I  think  that  "falls  under  the  circumstance  of  people  in  whom 
public  trust  has  been  placed  are  subject  to  a  higher  standard.  You 
can  work  that  out  technically  in  one  of  any  number  of  ways.  You 
can  simply  tell  the  agency  to  which  it  is  referred  to  ignore  that 
part  for  the  purpose  of  this  investigation,  which  after  all  they  are 
not  going  to  dispose  of  anyway.  So  you  are  not  really  violating  the 
agency's  procedures,  but  you  are  really  sajdng  use  your  fact-finding 
apparatus,  use  your  precedents  and  so  on,  to  go  through  this.  Or 
under  my  proposal,  you  always  retain  the  flexibility  to  go  ahead 
and  do  it  yourselves  and  empanel  former  Members  or  judges  or 
whoever  else  you  want  to  go  through  that  preliminary  stage,  if  it  is 
simply  too  much  of  a  burden  on  the  agency,  you  know,  and  you 
were  going  to  have  to  go  through  and  change  three  and  four  and 
five  standards  so  that  you  really  had  a  unique  case  and  not  some- 
thing that  belonged  in  the  normal  course  of  business. 

Chairman  Bryan.  Very  thought-provoking. 

Mr.  Mason,  we  thank  you  very  much. 

Ms.  McBride,  thank  you  very  much  for  your  testimony. 

We  would  like  to  hold  the  record  open  so  that  Members  who 
were  not  able  to  join  us  today  because  of  committee  conflicts  might 
pose  any  questions  in  writing  they  would  have  to  you,  and  we 
would  appreciate  it  if  you  would  be  able  to  respond  in  a  reasonable 
time  if  those  questions  are  forthcoming. 

Thank  you  very  much. 

This  hearing  will  stand  adjourned. 

[Whereupon,  at  4:06  p.m.,  the  Commission  was  adjourned.] 
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